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This Issue in Brief 


Public Policy and Sentencing Reform: The 
Politics of Corrections.—Author Peter J. Benekos 
focuses on the politicalization of corrections and pre- 
sents a public policy critique of correctional reform. As 
fear of crime and victimization have generated re- 
tributive rhetoric and get-tough crime control policies, 
the consequences of these policies—high incarceration 
rates and prison crowding—have now become their 
own public policy issues with critical implications for 
corrections. A review of one state’s legislative reform 
efforts suggests that sentencing policies can be pro- 
posed with the get-tough rhetoric but are ostensibly 
more responsive to correctional needs, i.e., overcrowd- 
ing and cost, than to the issues of crime, criminals, or 
crime control. 


The Costliest Punishment—A Corrections Ad- 
ministrator Contemplates the Death Penalty.— 
According to author Paul W. Keve, the United 
States—going contrary to the general trend among 
nations—is maintaining its death penalty, with grow- 
ing numbers of prisoners on its death rows, while at 
the same time showing a general reluctance actually 
to execute. Meanwhile, the public is mostly unaware 
that maintenance of the death penalty is far more 
costly than use of life imprisonment and has no proven 
deterrent effect. The author cautions that the interest 
in expediting executions by limiting appeals must be 
resisted because even with all the presumed safe- 
guards, there are still repeated instances of wrongful 
convictions. He adds that the death penalty as respect- 
ful of the feelings of victim families is a defective 
concept because it actually puts families through pro- 
longed anguish with the years of appeals and succes- 
sive execution dates. 


The Refocused Probation Home Visit: A Subtle 
But Revolutionary Change.—Home visits have his- 
torically been used in the control/law enforcement 
function of probation work, as well as in the treat- 
ment/service function. However, the current state of 
probation—dramatically affected by burgeoning 
caseloads, increased numbers of “difficult” clients, and 
emerging issues of officer safety—has made it neces- 
sary to rethink the concept of home visits. Now, many 


agencies are limiting home visits to high risk cases and 
using such visits solely for control—an approach 
which may be consistent with a shift in probation 
practice towards a law enforcement orientation. In an 
article reprinted from the Journal of Contemporary 
Criminal Justice, author Charles Lindner looks at the 
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revolutionary changes taking place in the probation 
home visit, discussing major forces currently shaping 
probation supervision, organizational changes within 
probation, and policy considerations. 

The Federal Demonstration Program of Man- 
datory Drug Testing.—The Anti-Drug Abuse Act of 
1988 required the Director of the Administrative Of- 
fice of the United States Courts to establish a demon- 
stration program of mandatory drug testing of 
criminal defendants in eight Federal judicial districts. 
The program began January 1, 1989. To the extent 
feasible, drug testing was to be completed prior to the 
defendant’s initial appearance before a judge or mag- 
istrate judge and the results of the test were to be 
included in the pretrial services report presented to 
the judicial officer. The legislation further provided 
that for felony offenses, it was to be an additional, 
mandatory condition of probation or supervised re- 
lease that defendants refrain from illegal use of any 
controlled substances and submit to periodic drug 
tests for use of controlled substances at least once 
every 60 days. Author Timothy P. Cadigan describes 
the implementation of the demonstration program, 
discusses the on-site testing methodologies selected, 
and provides statistical results of the program. 

When Courts Find Jail and Prison Overcrowd- 
ing Unconstitutional.—Inmates continue to bring 
successful conditions of confinement lawsuits, as is 
well documented in current literature. What are 
courts likely to order corrections officials to do if their 
facility is found to be in violation of the Constitution? 
What factors seem to affect the courts’ determination 
of aremedy? Authors Richard B. Cole and Jack E. Call 
attempt to answer these questions by examining the 
published opinions in cases won by inmates during the 
period 1979-90. The article concludes that a wide 
variety of remedies have been ordered in these cases, 
but corrections officials may be able to minimize the 
adverse effect of these remedies by demonstrating that 
they have been making a good faith effort to improve 
conditions and by having ready a plan for correcting 
the situation in the event that they lose the lawsuit. 

The Ideal Meets the Real With the D.U.I. Of- 
fender.—Author Thomas P. Brennan describes the 
response of the Social Service Department of the Cir- 
cuit Court of Cook County to an overwhelming in- 
crease in D.U.I. (driving under the influence) 
referrals. The article discusses the Department’s ap- 
proach, which integrates the criminal justice and the 
mental health systems, and focuses on the Depart- 
ment’s point of view regarding treatment, the author- 
ity on which the D.U.L. Intervention Program is based, 
the structure of the program, and the types of offend- 
ers in the program. The author discusses in detail the 
value of court intervention with the D.U.I. offender 
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and outlines six benefits which, in the experience of 
the Department’s caseworkers, have resulted from 
court intervention. 

Successful Drug Treatment in a Criminal Jus- 
tice Setting: A Case Study.—During the past 10 
years, drug-dependent offenders have inundated the 
criminal justice system. The financial and social costs 
have been staggering. Society can ill-afford to perpetu- 
ally maintain large numbers of drug-addicted indi- 
viduals in the criminal justice system. Consequently, 
there is a need for effective options. Author Frederick 
R. Chavaria reports that, in response to this challenge, 
the United States Probation Office in the Northern 
District of California has designed and implemented 
a comprehensive and meaningful program of interven- 
tion and treatment. Probationers and parolees are 
presented a choice to either accept the responsibility 
to combat their addiction or suffer the consequences. 
The author notes that there are offenders for whom 
nothing works, but there are others—the vast major- 
ity—for whom a structured program of intervention 
and treatment reduces both the use and abuse of 
drugs. 

Understanding Mass Murder: A Starting 
Point.—There is a great deal of misunderstanding 
about mass murder. Often the terms mass murder, 
serial murder, and spree murder are used inter- 
changeably. However—as authors Ronald M. Holmes 
and Stephen T. Holmes explain—there are fundamen- 
tal differences in these three forms of “multicide.” 
Motivation, anticipated gains, selection of victims, 
methods of murder, and other important elements are 
unique to each type. The authors examine one type of 
multicide—mass murder. They define mass murder, 
explain how it is different from serial murder, and 
describe traits of five categories of mass murderers. 
The authors contend that the first step in dealing with 
a concern as somber as mass murder is a clear under- 
standing of the nature of the act itself. 


Growth-Centered Intervention: An Overview of 
Changes in Recent Decades.—Author Ted Palmer 
discusses the reemergence of correctional interven- 
tion. He notes that the high optimism of the 1960’s and 
early 1970's regarding intervention was followed by 
widespread pessimism during 1975-81 and by a mixed, 
unsettled atmosphere in the early 1980's. During the 
rest of the 1980's, rehabilitation or habilitation— 
growth-centered intervention—gained strength in 
terms of focus and direction. According to the author, 
this is largely because many people agreed that—es- 
pecially with serious, repeat offenders—({a) multiple 
modality programs were needed, (b) increased inten- 
sity of contact was important, and (c) greater attention 
should be paid to individuals’ needs and charac- 
teristics, e.g., to matching their needs with particular 
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program elements. By 1988-89, such intervention re- ments suggest that growth-centered intervention will 
gained considerable pragmatic, moral, scientific, and play an important role in the 1990's. 
philosophical legitimacy. Together, these develop- 


All articles appearing in this journal are regarded as appropriate expressions of ideas worthy of thought, but their publication is not to be 
taken as an endorsement by the editors or the Federal Probation and Pretrial Services System of the views set forth. The editors may or 
may not agree with the articles appearing in the journal, but believe them in any case to be deserving of consideration. 
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Public Policy and Sentencing Reform: 
The Politics of Corrections 
By Peter J. BENEKOS 


Professor, Department of Criminal Justice, Mercyhurst College 


N 1991, the Pennsylvania legislature proposed a 

sentencing reform act which essentially was de- 

signed to restructure the state’s sentencing pol- 
icy from indeterminate to determinate and to abolish 
the parole release decision-making process. The pro- 
posal was presented as a “reform” to ensure “truth in 
sentencing” and to increase the “certainty of punish- 
ment” so offenders would “understand the conse- 
quences of their behavior” (Pennsylvania 
Department of Corrections, 1991, p. 1). The language 
and intent of the bill reflected dissatisfaction with 
indeterminate sentencing policies and support for 
the objectives of “just deserts” and a determinate 
sentencing structure. This article examines the legis- 
lative initiative in the context of sentencing reform, 
prison crowding, and the politicized nature of crime 
control policy. 


The Crime Issue 


In the 1964 Presidential election, Barry Goldwater 
seized the issue of crime and succeeded in placing it 
on the national agenda (Cronin, Cronin, & Milakovich, 
1981). In campaigning for a “war on crime” against 
President Johnson’s “war on poverty,” Goldwater suc- 
ceeded in politicizing the issue of crime and in focusing 
the election on an ideological crusade rather than a 
policy debate. Since then, legislators and politicians 
have capitalized on the public’s fear of crime and the 
accompanying images of social and moral disorder. In 
the 1988 Presidential election, the Bush campaign 
managers (Lee Atwater and James Pinkerton) used 
this approach and successfully packaged the Willie 
Horton incident into a message that triggered emo- 
tional reaction and portrayed Michael Dukakis as the 
quintessential liberal who was soft on crime. 


While there are several “lessons of Willie Horton” 
(The Sentencing Project, 1989), the most obvious one 
is that crime is a salient issue with political ramifica- 
tions. Politicians have learned to believe that the 
public prefers to support a tough response to crime and 
criminals. The distinction between getting tough on 
crime as opposed to getting tough with criminals, 
however, is usually obscured in the political area, and 
the focus continues to be on identifying the “best” 


*This is a revised version of a paper presented at the 
Annual Meeting of the American Society of Criminology, San 
Francisco, November 23, 1991. The author would like to 
thank Don Gibbons for his comments on an earlier draft of 
this paper. 


policy for responding to criminals. Sentencing policy 
is therefore an indication of which “best” response is 
prevalent, and the assumptions, objectives, and struc- 
tures of sentencing practices reflect political-ideologi- 
cal views. 


Sentencing Policy 


In the perennial dialectic of how to sanction crimi- 
nals, sentencing is one criminal justice outcome which 
clearly embodies the objectives, ideologies, and as- 
sumptions of crime control policy. Two sentencing 
models, indeterminate and determinate, have 
emerged as statements of policy. In this dichotomy, 
indeterminate sentencing structure is viewed as con- 
comitant of the treatment model and the rehabilita- 
tive emphasis of crime policy. In their study of 
sentencing reform, Goodstein and Hepburn (1985, p. 
12) characterize the indeterminate sentence as the 
policy which prevailed in the 1950’s based on the 
ideological assumption that individualized treatment 
of offenders would prevent future involvement in 
criminal activities. With faith in the medical model, 
crime is viewed as a symptom of social-psychological 
“illness” which requires that the offender be diagnosed 
and treated. The model emphasizes an individualized 
sentencing structure with judicial discretion to deter- 
mine the needs and circumstances of the criminal. The 
model permits judges to provide broad limits, i.e., 
indeterminate sentencing, within which correctional 
specialists and parole board authorities can evaluate 
treatment progress and determine the appropriate 
time for release. 

This sentencing model is consistent with the liberal 
perspective on crime policy. It focuses on the rehabili- 
tative goal of corrections and requires discretion for 
judicial sentencing, correctional treatment, and pa- 
role release. 

By the 1970's, however, critics were questioning the 
assumptions and outcomes of the rehabilitative model 
and were reassessing the goals of sentencing (Fogel, 
1975; von Hirsch, 1976). Several authors (von Hirsch, 
1976; Cullen & Gilbert, 1982; Travis, 1982; Hepburn 
& Goodstein, 1986) have reviewed this period of sen- 
tencing history and have observed that both liberals 
and conservatives found common cause in seeking to 
reform sentencing policy. 

Liberals argued that the discretion of indeterminate 
sentencing violated “rights and liberties of incarcer- 
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ated offenders” (Goodstein & Hepburn, 1985, p. 14). 
Not only did the sentencing process result in sentence 
inequities, but coercive treatments and capricious pa- 
role release decisions distorted rehabilitative theory 
and its assumptions (Cullen & Gilbert, 1982). For 
conservatives who viewed rehabilitation as a “coddling 
of criminals,” the researchers who reported that reha- 
bilitation did not work (e.g., Martinson, 1974; Lipton, 
Martinson, °: Wilkes, 1975) served to bolster the de- 
bate on identifying the appropriate sentencing goals 
(Goodstein & Hepburn, 1985). Judicial discretion was 
questioned not because it was unfair to criminals but 
because it was based on a discredited model (rehabili- 
tation) which permitted judges to be “soft” on criminals 
and therefore on crime. 

In the effort to get tough, the determinate sentenc- 
ing policy was advocated as a model based on deter- 
rence rather than rehabilitation. Supporters argued 
that certainty, swiftness, and severity of punishment 
would serve to deter criminals and reduce crime. De- 
terminate sentencing would require judges to impose 
sanctions which were commensurate with the crime 
committed, not the criminal who committed the crime. 
This would reduce judicial and parole board discretion 
and therefore disparity in sentences and punish- 
ments. For different reasons, this issue of “disparity” 
was a concern to both liberals and conservatives and 
provided a common basis for seeking sentencing re- 
form (Travis, 1982). 

The shift from indeterminate to determinate sen- 
tencing policies and from rehabilitation to deterrence 
models signaled the prevalence of new assumptions 
and objectives in crime control. Crime was not com- 
mitted by offenders who were sick, but by criminals 
who made deliberate decisions to commit crime. With 
this paradigm shift in the late 1970's and early 1980's, 
efforts to identify and develop treatment programs 
were replaced with initiatives to determine the “just” 
sentences to fit the crimes and to reduce disparity by 
removing judicial discretion with legislatively estab- 
lished sentence schedules (Travis, 1982). The result 
was the development of sentencing commissions and 
the creation of sentencing guidelines (Blumstein, Co- 
hen, Martin, & Tonry, 1983; Champion, 1989; Law- 
rence, 1991; Tonry, 1991). 


Sentencing Reform in Pennsylvania 


In this sociopolitical context of the conservative ap- 
proach to crime control and the efforts to structure 
sentencing decisions with determinate and mandatory 
sentences, two developments in Pennsylvania precipi- 
tated a sentencing “reform” initiative. As with many 
states confronting increases in prison populations, 
Pennsylvania also experienced overcrowding. The 
prison population in 1980 was 8,547 (Hindelang, Gott- 


fredson, & Flanagan, 1981, p. 476); 10 years later it 
had increased to 22,290 (Bureau of Justice Statistics, 
1991, p. 2). From 1980 to 1989, the rate of incarcera- 
tion increased from 68 to 169 per 100,000 citizens 
(Maguire & Flanagan, 1991, p. 605). 

While legislators and correctional officials were at- 
tempting to respond to the issue of prison overcrowd- 
ing and the need for additional prison cells, a prison 
riot in October 1989 at the State Correctional Institu- 
tion at Camp Hill drew public attention, precipitated 
a demand to do something about prison conditions, 
and provided the catalyst to initiate reform. Seizing 
the opportunity (or responding to the crisis), 2 weeks 
after the riot Pennsylvania Governor Robert P. Casey 
announced a “new” prison expansion program which 
included adding capacity to existing institutions and 
building at least two new prisons. In response to 
staffing needs, the Governor also announced that 
2,100 new corrections officers would be hired (Correc- 
tional Newsfront, 1989/90, p. 5). These efforts were 
designed to increase capacity by 8,700 cells. At the 
same time, the Governor called on state policymakers 
to enact earned-time legislation and to “examine new 
and innovative ideas for dealing with prison crowding” 
(Correctional Newsfront, 1989/90, p. 5). 

Five months after this announcement (April 16, 
1990), the Governor nominated Joseph D. Lehman to 
be the new Commissioner of Corrections and charged 
him with bringing the state’s prison system and the 
problem of overcrowding under control. Commissioner 
Lehman acknowledged that the “most pressing” prob- 
lem facing the Department of Corrections was prison 
crowding. After his meetings with the Governor and 
state legislators, he announced the need for innovative 
and assertive responses and called for support and 
cooperation from the executive and legislative 
branches of government (Correctional Newsfront, 
1989/90, p. 1). 

On January 14, 1991, 9 months after the new Com- 
missioner had been appointed, Thomas Caitagirone, 
the Majority Chairman, and Jeffrey Piccola, the Mi- 
nority Chairman, of the Pennsylvania House of Rep- 
resentatives Judiciary Committee announced that 
after the holiday recess, they would be introducing The 
Sentencing Reform Act of 1991 (Caltagirone & Piccola, 
1991). The primary goal of the legislation was the 
“punishment of offenders by requiring them to serve a 
sentence tied directly to the severity of the crime” 
(Caltagirone & Piccola, 1991, p. 1). In effect the pro- 
posal was a plan to restructure the state’s sentencing 
policy from an indeterminate to a determinate one 
and to change the role of the Pennsylvania Board of 
Probation and Parole. The legislation was announced 
as a sentencing “reform” which would ensure “truth in 
sentencing” and increase the “certainty in punish- 
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ment” (Pennsylvania Department of Corrections, 
1991, p. 1). 


Current Sentencing Structure 


Since 1923, Pennsylvania has operated with an in- 
determinate sentencing policy in which judges impose 
both minimum and maximum sentence dates. Since 
1982, a sentencing commission has established guide- 
lines to structure judicial decision making. There is no 
earned-time credit, and inmates are not eligible for 
release until the minimum date of the sentence. Re- 
lease is determined by the Pennsylvania Board of 
Probation and Parole which has separate authority for 
parole release and revocation decisions and aiso for 
parole supervision. 

In this “quasi-indeterminate” process, the sentenc- 
ing commission guidelines establish minimum ranges 
which do not exceed one-half of the statutory maxi- 
mum. “Under this process, the Parole Board is en- 
dowed with absolute discretion in determining the 
appropriateness of release for offenders upon comple- 
tion of their minimum sentence date” (Pennsylvania 
Department of Corrections, 1991, p. 2). When re- 
leased, the parolee is under Parole Board supervision 
“until the expiration of the maximum sentence” (Penn- 
sylvania Department of Corrections, 1991, p. 2). In 
other words, the Department of Corrections and the 
Board of Probation and Parole are separate depart- 
ments. 

The following statement by the Pennsylvania De- 
partment of Corrections reflects a major criticism of 
the existing sentencing structure (1991, p. 2): 

Integral to the current paroling process is the assumption that 

there is a relationship between incarcerated behavior and post- 

release behavior. The process further assumes that paroling 
authorities can predict which individuals are likely to re-offend. 

The legitimacy of this predictive supposition, however, is debat- 

able: predictive models can forecast the percentage of parole 

failures in certain groups, but are of little value in forecasting the 
potential failure for specific individuals. Unfortunately, pursuant 
to the current discretionary releasing process and based on an 
assessment of future criminal activity, inmates in the state prison 


system, on average, serve 125 percent of their minimum sen- 
tences. 


While the validity of the predictive process is chal- 
lenged, the concern for inmates who are not paroled at 
the earliest minimum eligible date reflects a salient 
issue: The denial of parole contributes to the problem 
of prison crowding. As offenders are admitted to the 
state prison system, there is pressure to release in- 
mates in order to accommodate new commitments, 
i.e., “back door policy.” Recent figures indicate that the 
Parole Board grants release to about 70 percent of the 
inmates who are eligible for parole (Jacobs, 1991). 


Proposed Reform: Original House Bill No. 239 


As introduced on February 4, 1991, the proposed 
Sentencing Reform Act would be more consistent with 
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the “just-deserts” approach to sentencing. In drafting 
the legislation, the Pennsylvania lawmakers consid- 
ered some significant restructuring in the state’s sen- 
tencing and corrections systems. One change “would 
enable the court to increase the offender’s minimum 
sentence beyond the current statutory limit,” thereby 
permitting judges to ostensibly lengthen minimum 
prison terms for the more violent offenders (Pennsy]l- 
vania Department of Corrections, 1991, p. 3). This 
reflects the “get-tough” response to certain categories 
of crime (drugs and violence) and signals a potential 
increase in severity of sentences. 

While Pennsylvania is one of three states without a 
“good time” policy, this legislation would also establish 
both earned time (4 days per month) and work-related 
time (1 day per month). The schedule for good behavior 
in prison would allow for a 17 percent reduction in the 
minimum sentence; i.e., a 10-month year (House Billi 
No. 239, Amended, June 25, 1991). 

A third feature of the proposed legislation is a “pre- 
sumption” of release at the expiration of the minimum 
date, less the time earned for good behavior. The 
significance of this presumption is that the Parole 
Board’s release decision-making authority would be 
eliminated in most cases. A provision, however, would 
allow the Department of Corrections to request an 
extension of the minimum sentence (Pennsylvania 
Department of Corrections, 1991, p. 3). In effect, this 
element of the reform would abolish the Parole Board 
as it currently exists and place the supervision of 
released offenders within the authority of the Depart- 
ment of Corrections. The Parole Board would still 
conduct hearings for parole revocations and respond 
to requests by the Department of Corrections to deny 
release at the minimum date of eligibility. 

In summary, the proposal would establish a more 
determinate form of sentencing in which the length of 
the sentence and the release date would be “deter- 
mined” at the time of sentencing by the court (less good 
time) rather than by the decision making of the Parole 
Board. In part, the appeal of this model is for judicial 
rather than Parole Board sentencing, to “equity and 
proportionality” in sentences, and to increased “cer- 
tainty of punishment” (Pennsylvania Department of 
Corrections, 1991, p. 3). 

The statements and implied rationale of House Bill 
No. 239 are consistent with the determinate model of 
sentencing and offer language which suggests a more 
punitive, deterrent emphasis of prison sentences. 
Criticisms of the bill, however, were raised regarding 
the policy of release without review and the apparent 
exclusion of victims from input at the time of release. 
(Previous state legislation provided for consideration 
of the victim’s statements taken at the time of parole 
consideration.) As a result, and due in part to the 
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public hearings and the letters sent to the House 
Judiciary Committee, the sentencing reform proposal 
was amended. 


Proposed Reform: Revised House Bill No. 239 


While the objectives of the legislative reform re- 
mained essentially the same, to increase “certainty, 
proportionality and fairness in criminal sentencing” 
(House Bill No. 239, amended, June 25, 1991, p. 1), 
revisions reflected concerns of the public and some 
specific constituent groups. 

The amended bill provided for the establishment of 
the Office of Victim Advocate “to represent the inter- 
ests of crime victims before the Board (of Parole) and 
the Department (of Corrections)” (House Bill No. 239, 
amended, June 25, 1991, p. 8). The victim advocate 
would continue to notify crime victims about pending 
releases and “assist in and coordinate the preparation 
and submission of comments by crime victims prior to 
a release decision . . .” (p. 9). 

This amendment provided that “based on the con- 
tinuing effect of the crime on the victim,” the offender 
could be denied parole. Regardless of the decision, the 
Parole Board would notify the victim of the outcome of 
the hearing prior to the offender’s release (p. 16). 

Arelated issue concerned the presumption of release 
without a hearing. The amended bill established a 
category of “high-risk dangerous offenders” who would 
be identified for review prior to the expiration of the 
minimum sentence. The purpose of the hearing would 
be to “determine if there continues to exist an undue 
risk that the offender will pose a serious threat to 
pubic safety” (p. 16). 

Under this provision, the Parole Board would be 
empowered to order continued imprisonment until a 
later hearing to reconsider the questions of risk to the 
community. The legislation would direct the Parole 
Board to determine the criteria of “undue risk that an 
offender will pose a serious threat to public safety” (p. 
17). 

Basically, the amended proposal would establish a 
bifurcated system of release in which “non-dangerous” 
inmates are scheduled for release at the expiration of 
the minimum date of sentence imposed by the court. 
Sentence reductions can be earned at the rate of 5 days 
per month. “Dangerous” criminals, however, would be 
reviewed at the date of minimum eligibility for release, 
and if the Board determined they still represented a 
risk to the community, release could be denied. In 
either case, victims have an advocate to represent 
their concerns. 


Discussion 
The Sentencing Reform Act of 1991 was promul- 
gated as a “truth in sentencing” bill which would 


increase judicial authority to sentence serious offend- 
ers while restructuring the state’s sentencing practice 
toward a more determinate model. The emphasis on 
punishment, certainty, and severity of the sentence, 
and abolition of parole decision-making release re- 
flected elements of the get-tough ideological response 
to crime and the just-deserts philosophy of sentencing. 

Criticism of the state’s 68-year-old indeterminate 
sentencing structure was directed at the practice of a 
“dual sentencing process” in which offenders were first 
sentenced by “the judicial process based on sentencing 
guidelines” and then re-evaluated (i.e., re-sentenced) 
by an administrative process based on “potential fu- 
ture behavior” and conducted “outside of the public 
purview” (Pennsylvania Department of Corrections, 
1991, p. 2). 

Comments by Caltagirone and Piccola (1991) were 
also aimed at the Parole Board’s failure to parole 
inmates at the expiration of their minimum sentence. 
They referred to this as a “re-sentencing” process 
which “resulted in inmates serving, on average, 125 
percent of their minimum sentences—a figure which 
has a significant impact on prison crowding” (1991, p. 
2). 

They raised the issues of “public safety” and “limited 
correctional resources” and argued that “we must pre- 
serve state prison cell space for our most dangerous 
offenders” (p. 2): 

The Sentencing Reform Act of 1991 will serve to achieve this 

objective by insuring the release of offenders once they have 


served approximately harsh sentences and freeing up that cell 
space for new criminals destined for state prison. 


The chronology of these events (table 1) began with 
concern over prison crowding and became more visible 
after a major riot. The initial response was a prison 
expansion policy followed by proposed legislative re- 
form to establish a determinate sentence structure 
which would insure that offenders would be released 
at their minimum eligibility dates and that they would 
be able to earn a 17 percent reduction of their mini- 
mum sentence dates. A major criticism of the Parole 
Board was directed at its failure to parole inmates at 
the minimum dates, thus adding to the problems—and 
costs—of prison crowding. 

Based on data presented in testimony before the 
House Judiciary Committee on February 26, 1991, the 
Pennsylvania Board of Probation and Parole reported 
that of the inmates eligible for parole release in 1990 
(N=7,905), 73.1 percent was granted parole (Jacobs, 
1991). The 2,127 inmates who were denied release 
continued to occupy Department of Corrections prison 
cells at the average daily operating cost of $46.64 per 
inmate (Leban, 1991). 

This represents nearly $100,000 per day which could 
be saved by the Department of Corrections and the 
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state of Pennsylvania if the 2,127 inmates were re- 
leased at their minimum date of eligibility. (A6-month 
parole set back for these 2,127 inmates would cost 


TABLE 1. CHRONICLE OF EVENTS IN 
LEGISLATIVE INITIATIVE 


October 25-26, 1989 
November 9, 1989 


Riot at SCI Camp Hiil 

Governor announces prison expan- 
sion 

Governor announces new Commis- 


Memorandum from House Judiciary 
Committee 

House Bill No. 239 introduced 

Public Hearings 


House Bill No. 239 amended and 
reported from Committee 


House Bill No. 239 approved by 
House Judiciary Committee (14- 
5); Sent to House Appropriations 
Committee 


April 16, 1990 


January 14, 1991 


February 4, 
February 26, 
June 25, 


1991 
1991 
1991 


October 15, 1991 


the state $17,856,590.) In the context of overcrowding 
and increasing operational expenses, this represents 
expensive criminal justice policy. In comparison, the 
determinate sentencing structure is conceived as a 
policy which can be justified as getting tough with 


criminals while also making more cells available with 
greater predictability. If good time is also taken into 
consideration, the length of sentence can potentially 
be reduced for all inmates. Aside from the “truth in 
sentencing” objective, this model suggests a “shorten 
the sentence” objective as well. 


“Slippery Slope” 


This type of policy, however, is not without undesir- 
able latent consequences. Austin’s (1991) review of 
sentencing and incarceration practices in Florida sug- 
gests that as prison populations increase, there is a 
concomitant increase in pressure to release inmates. 
While the Florida case is not representative, it does 
illustrate how good-time credits can be increased in 
order to reduce the length of sentence as a way of 
accelerating prisoner releases to make prison cells 
available for new admissions. Data for 1990 indicate 
that Florida prisoners served about one-third (32.5 
percent) of their prison terms (Austin, 1991, p. 6). 

Similar pressures in Texas forced “the parole board 
to approve the paroles of up to 150 inmates per day” 
(Criminal Justice Newsletter, 1991a, p. 6). After nine 
former death row inmates were paroled, the public’s 
criticism and the political response to the board’s 
policies resulted in a sharp reduction in the number of 
paroles granted: from 69 to 32 percent. The problem 
of prison crowding, however, did not abate, and this 
threatened the “possible triggering of the Emergency 
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Prison Management Act” (Criminal Justice Newslet- 
ter, 1991a, p. 6). The Texas Board of Criminal Justice 
reported that the “average prison inmate in Texas 
serves less than 20 percent of his sentence” (p. 6). 

In Illinois, the legislature authorized a doubling of 
good time, increasing the allowance from 90 to 180 
days. The objective of the law was “for purposes of 
controlling the prison population” and saving “the 
state $4.7 million in the current fiscal year” (Criminal 
Justice Newsletter, 1991b, p. 5). A study done by the 
National Council of Crime and Delinquency concluded 
that the good time program “could eliminate the need 
for construction of a 1,400 bed prison, saving the state 
$1.2 billion in construction and operating costs over 
the next 10 years” (p. 5). 


These cases illustrate the principle of criminal jus- 
tice thermodynamics (Walker, 1989, p. 46) and the 
reality of discretion: As pressure is experienced at one 
point of the system (e.g., get tougher on crime with 
more mandatory and longer minimum sentences) it is 
diffused at some other point in the system (e.g., early 
release with good time and emergency authority to 
shorten the length of sentence). The developments in 
Illinois especially suggest that once established, good- 
time allowances can be changed as crowding necessi- 
tates additional releases to accommodate new 
commitments. It also illustrates how crowding drives 
policy and compromises sentencing reform. In addi- 
tion, it reflects the politics of crime policy. 


Politics of Reform 


In the political arena, sentencing has become the 
symbol of crime policy. As the “anxiety barometer” of 
crime increases, legislative reform is aimed at new 
crime bills which call for tougher responses including 
longer mandatory minimum sentences and the use of 
capital punishment for more crimes (Isikoff, 1991). 
These bills, however, usually do “not authorize spend- 
ing for any new prosecutors, judges and prisons that 
would be required to implement them” (Isikoff, 1991, 
p. 32). 


The D’Amato amendment to the United States Sen- 
ate’s new crime bill, for example, would require a 
mandatory minimum 10-year Federal prison term “for 
possessing a firearm during a drug-trafficking crime” 
and a 20-year mandatory minimum Federal sentence 
“if the firearm is discharged” (Isikoff, 1991, p. 32). 


In response to critics of the amendment who ques- 
tioned the impact that these sentences would have on 
the courts and prisons, the sponsor of the amendment, 
Republican Senator Alfonse M. D’Amato of New York, 
said “I could care a hoot about the fact that it may 
create a burden for the (federal) courts” (quoted in 
Isikoff, 1991, p. 32). 


PUBLIC POLICY AND SENTENCING REFORM 9 


In order to avoid what Democratic Representative 
Charles E. Schumer of New York calls a “legislative 
rain dance, a lot of dancing and no rain” (quoted in 
Isikoff, 1991, p. 33), rational sentencing reform must 
consider prison capacity and the consequences that 
new policies will have on prison crowding (Lawrence, 
1991). In his review of the Minnesota Sentencing 
Guidelines, Lawrence concludes that “a rational sen- 
tencing policy will not allow corrections to become 
overburdened to the point where it is unable to carry 
out its designated mission” (1991, p. 23). 

The issue raised by Lawrence and others (Travis, 
1982; Hepburn & Goodstein, 1986; Tonry, 1991) is that 
effective crime control policy requires that states are 
able and willing to pay for the level of incarcerative 
punishment which will result from legislative reform. 
If not, the disparity between the intent of reform and 
its implementation can create a crisis for corrections. 
“Successful implementation of ’reform’ may be im- 
peded by a number of factors” such as prison crowding, 
which has become a salient correctional concern and 
an obstacle to sentencing reform (Hepburn & Good- 
stein, 1986, p. 339). This suggests that the “process of 
implementing a new sentencing policy is too often 
overlooked by reformers...” (Blumstein et al., 1983, 
Volume I, p. 277). As a consequence of reactive, get- 
tough crime control sentencing policies, “the problem 
of overcrowded prisons (has) assumed priority over the 
objectives of determinacy” (Hepburn & Goodstein, 
1986, p. 360). 

In his review of sentencing and sentencing commis- 
sions, Tonry observes that the politicization of crimi- 
nal justice policy has frustrated meaningful 
sentencing reform because sentencing policy has not 
been related to correctional resources (1991, p. 309). 
The conservative get-tough rhetoric has popularized 
and promulgated longer and mandatory sentences, 
but as Clymer notes, “if promised anonymity, conser- 
vatives readily concede there is more symbol than 
substance in their crime bill” (1991, p. E15). In his 
assessment of these “reforms,” Fox concludes (1989, p. 
148): 

. .. the logic supporting the notion that specific reforms within 

the criminal justice system can reduce crime or produce a “safe 

society” is seriously flawed. Liberals and conservatives alike have 


pursued criminal justice reforms from a perspective that has been 
tainted with self-interests and political and ideological myopia. 


As states like Pennsylvania face increasing budget 
problems and as increased portions of tax dollars are 
allocated to corrections, the crisis in crime control 
policy will become more salient. As Commissioner 
Joseph Lehman of Pennsylvania has repeatedly 
stated, “we cannot build our way out of the prison 
problem by simply adding more cells” (Correctional 
Newsfront, 1989/90, p. 5). Even as initiatives in inter- 


mediate punishments are developed, incarceration 
rates and prison populations continue to be stagger- 
ing. Sentencing reform based on rhetoric and political 
self-interest, and without regard for cost and conse- 
quences, is dangerous and irresponsible public policy. 


REFERENCES 


Austin, J. (1991, September). The consequences of escalating the 
use of imprisonment. Corrections Compendium. 

Blumstein, A., Cohen, J., Martin, S., & Tonry, M. (Eds.). (1983). 
Research on sentencing: The search for reform (Volumes I and 
II). Washington, DC: National Academy Press. 

Bureau of Justice Statistics. (1991). Prisoners in 1990. Washington, 
DC: U.S. Department of Justice. 

Caltagirone, T., & Piccola, J. (1991, January 14). Memorandum: The 
Sentencing Reform Act of 1991. Harrisburg, PA: House of Rep- 
resentatives. 

Champion, D. (Ed.). (1989). The U.S. Sentencing Guidelines: Impli- 
cations for criminal justice. New York: Praeger. 

Clymer, A. (1991, September 15). Politicians take up the domestic 
issues; Polls suggest why. The New York Times. 

Correctional Newsfront. (1989/90). Camp Hill, PA: Pennsylvania 
Department of Corrections, 16, p. 1. 

Criminal Justice Newsletter.(1991a, May 1). Texas Parole Board 
under fire; Prison crowding raises pressure, 22, p. 9. 

Criminal Justice Newsletter (1991b, June 3). Illinois “good time” law 
eased prison crowding, study finds, 22, p. 11. 

Cronin, T., Cronin, T., & Milakovich, M. (1981). U.S. vs. crime in the 
streets. Bloomington: University of Indiana Press. 

Cullen, F., & Gilbert, K. (1982). Reaffirming rehabilitation. Cincin- 
nati: Anderson. 

Fogel, D. (1975). We are the living proof. . . The justice model for 
corrections. Cincinnati: Anderson. 

Fox, J.G. (1989). Critical perspectives on selective incapacitation 
and the prediction of dangerousness. In D. Champion (Ed.), The 
U.S. Sentencing Guidelines: Implications for criminal justice 
(pp. 136-149). New York: Praeger. 

Goodstein, L., & Hepburn, J. (1985). Determinate sentencing and 
imprisonment: A failure of reform. Cincinnati: Anderson. 

Hepburn, J.R., & Goodstein, L. (1986). Organizational imperatives 
and sentencing reform implementatior: The impact of prison 
practices and priorities on the attainment of the objectives of 
determinate sentencing. Crime and Delinquency, 32 (8), 339- 
365. 

Hindelang, M., Gottfredson, M., & Flanagan, T. (Eds.). (1981). 
Sourcebook of criminal justice statistics-1980. Washington, DC: 
U.S. Department of Justice. 

House Bill No. 249. (1991, June 25). Printer’s No. 2134, Harrisburg, 
PA: House of Representatives, Commonwealth of Penngylvania. 

Isikoff, M. (1991, July 29-August 4). The Senate’s crime bill with 
hidden costs. The Washington Post National Weekly Edition, pp. 
32-33. 

Jacobs, F. (1991, February 26). House Judiciary Committee Public 
Hearings: House Bill No. 239; Testimony Presented by the Penn- 
sylvania Board of Probation and Parole. 

Lawrence, R. (1991, March 8). The impact of sentencing guidelines 
on corrections. Paper presented at the Annual Meetings of the 
Academy of Criminal Justice Sciences, Nashville, TN. 

Leban, J. (1991, September). Prison society urges major expansion 
of alternatives to incarceration. Correctional Forum. 

Lipton, D., Martinson, R., & Wilkes, J. (1975). The effectiveness of 
correctional treatment. New York: Praeger. 

Maguire, K., & Flanagan, T. (Eds.). (1991). Sourcebook of criminal 
justice statistics-1990. Washington, DC: U.S. Department of 
Justice. 

Martinson, R. (1974). What works?—Questions and answers about 
prison reform. The Public Interest. 35, 22-55. 

Pennsylvania Department of Corrections, (1991). Sentencing reform 
proposal. Camp Hill, PA. 


q 
a 
= 
we 


10 FEDERAL PROBATION March 1992 


The Sentencing Project. (1989). The lessons of Willie Horton: Think- 
ing about crime and punishment for the 1990s. Washington, DC. 

Tonry, M. (1991). The politics and processes of sentencing commis- 
sions. Crime and Delinquency, 37 (3), 307-329. 

Travis, L., III. (1982). The politics of sentencing reform. In M. Forst 
(Ed.), Sentencing reform: Experiments in reducing disparity. 
Newbury Park: Sage. 


von Hirsch, A. (1975). Doing Justice: The choice of punishments. 
New York: Hill and Wang. 

Walker, S. (1989). Sense and nonsense about crime: A policy guide 
(2nd ed). Pacific Grove, CA: Brooks/Cole. 


The Costliest Punishment-— 
A Corrections Administrator 


Contemplates the Death Penalty 


By Paut W. KEvE 


T’S A provocative question—when most of the 

Western nations have abolished capital punish- 

ment why does the United States go so reso- 
lutely against this humane current trend? Also a 
provocative question—why does this country sen- 
tence so many to death and then actually execute so 
few? The questions and their answers tell us much 
about the futility and counterproductive nature of 
this final penalty. 

Ostensible support for capital punishment is seen in 
the fact that in 53 jurisdictions (the 50 states, the 
District of Columbia, the Federal justice system, and 
the U.S. Military), there are 38 that authorize the 
death penalty, and as of the end of 1991 the death rows 
of 36 of the states were loaded with a total of 2,547 
men and women.’ 

The glut of condemned persons reflects an approving 
attitude which is encouraged by the frequent pro- 
nouncements of elected public officials. Every political 
campaign rings with cries for law and order, including 
reiterated declarations in favor of capital punishment 
by most candidates. Indeed, there have been particu- 
lar campaigns in which the choice between two con- 
testants has seemed to be determined largely by which 
one has called the loudest for more use of the death 
penalty. 

But despite the proclamations in favor of it, and 
despite the steady accretions of death row populations, 
the country is persistently reluctant actually to exe- 
cute. During the last decade we have been adding an 
average of about 170 new cases each year to the death 
rows while the actual executions have been averaging 
only about 21 annually.” 

And now in the year just past, 1991, the execution 
count dropped to only 14!° Of course the quick response 
to this from the true believer in capital punishment is 
to argue that the pace must be stepped up; that the 
successive appeals must somehow be curtailed and 
executions expedited. But my argument is that the 
pace cannot be materially speeded, nor should it be. 
The only sensible way out of the cumbersome problems 
with this penalty is in its abolishment. 

There are good and practical reasons why the ap- 
peals must not be curtailed, but additionally, can it be 

*The author is professor emeritus, administration of jus- 


tice, Virginia Commonwealth University, and former direc- 
tor of corrections departments in Delaware and Minnesota. 
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that even the politicians who demand the penalty 
actually do not want the executions to go forward any 
faster? A believable point. A full-scale rate of execu- 
tions commensurate with the rate of sentencing to 
death would be the sort of bloodbath that might well 
cause a revulsion which could reverse or appreciably 
reduce the present support for the penalty. By loudly 
demanding the death penalty’s availability and use 
legislators can maintain their image of being “tough 
on crime,” while at the same time feeling assured that 
the mere token rate of actual executions will prevent 
what would become unacceptably barbaric results. 


Any casual daily reading of the news makes it evi- 
dent that the average citizen is unaware of the vast 
difference between the presumed high use of the death 
penalty and the paucity of executions actually accom- 
plished. And the discrepancy is much greater than 
that suggested by comparing the execution count with 
the 170-plus annual additions to the death rows. For 
if all the original death sentences were sustained the 
growth rate would be nearly twice what it is, since 
actual sentences are 300 or more annually.‘ The 
shrinkage of nearly 50 percent tells much about why 
the appeals process is so valid and must be un- 
abridged. It means that the appeals are indeed show- 
ing up defects in a high proportion of capital 
convictions. 


It is a point on which the public seems to be deceived, 
and the news media seems quite willing to support the 
illusion that death sentences always are valid and will 
be carried out. The media, like the public generally, 
seems to prefer the illusion to the reality. 


The public ought to be told—repeatedly—that the 
criminal justice system should not and cannot carry 
out the rate of executions that is now generally ex- 
pected. For instance, suppose our rate of executing 
were to increase, let’s say, to 25 per year. It would still 
take us fully a century to execute all the persons 
presently waiting on all the death rows! Furthermore, 
if the present rate of growth were to continue, there 
would be, during that century, another 17,000 or more 
new cases added to the backlog on the death rows! One 
writer calculates that for every person actually exe- 
cuted the U.S. courts are pronouncing 30 death sen- 
tences!? Obviously the vast majority of ordered 
executions will never be carried out. 
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A Token Punishment 


Asober look at the facts should persuade us that our 
constant effort to implement the capital punishment 
laws can never bring more than this kind of pretense. 
In effect, we are resorting to an occasional execution 
to keep ourselves persuaded that we are being tough 
on crime. It is a remarkably expensive pretense, and 
it adds to the anguish of all those involved in any 
murder and execution. Furthermore, if this correc- 
tions administrator’s view is valid, the penalty serves 
no useful purpose and would be even less useful if 
executions were to keep pace with the sentencing. 

The public’s unawareness of how unlikely it is that 
a death sentence will result in actual execution is 
exceeded only by its unawareness of the exorbitant 
price we must pay to maintain our token death pen- 
alty. The public does know well enough that imprison- 
ment is very expensive, and the mistaken inference, 
for most people, is that execution consequently must 
be much cheaper than life imprisonment. In a New 
York state poll, for instance, a 72 percent support for 
the death penalty dropped to 56 percent when the 
persons polled were informed that the death penalty 
is more costly than life imprisonment.® 

As a useful example, in my state of Virginia the cost 
of keeping one person in prison is calculated at a 
current average of about $17,000 per year.’ It is much 
too easy for the public to look at such a figure and think 
of what it would presumably cost if a young man of 20 
or so would come into prison with a life sentence that 
might keep him inside for perhaps 40 years. The 
accumulated total would come to a staggering amount. 
Wouldn't it be much cheaper to sentence him to death 
and save all that imprisonment cost? 

Not so. The dollar argument leads quite the other 
way. 

In the first place, that figure for the annual cost of 
imprisonment is misleading. The costs in running a 
prison are mainly fixed costs; as long as the prison is 
there and operating it has a steady annual cost that is 
not affected by minor variations in its prisoner popu- 
lation. In other words, as long as we have the prison 
anyway we do not save money by taking one prisoner 
out either to turn him loose or to execute him. Nor does 
it increase the overall cost noticeably to add one more 
prisoner. So an execution cannot truly be shown to 
save any imprisonment cost at all, even when com- 
pared with a life sentence. 

But the cost of executing—now that’s another mat- 
ter. 


Capital Prosecutions: The Taxpayers’ Burden 


A principle that can be counted on absolutely is that 
the more severe the possible punishment, the more 
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energetic will be the defense and the more costly the 
prosecution. The death penalty is the ultimate exam- 
ple of this. In 1976 the U.S. Supreme Court approved 
the principles which, in its opinion, would make the 
death penalty constitutional. In deciding three capital 
cases it specified that (1) the sentencing in such cases 
must be done in trials that are separate from the trials 
which determine guilt or innocence; (2) the sentencing 
hearing must examine both mitigating and aggravat- 
ing factors, including pertinent features of the defen- 
dant’s life and character as well as the conditions of 
the crime; and (8) each death sentence must be fol- 
lowed by an automatic right of appeal to the highest 
state court. Of course, each of these requirements 
imposes substantial additional costs. 


In the first place, defendants in capital cases almost 
invariably are indigent and so must be served with 
defense counsel at the expense of the state. In a capital 
case the number of pretrial motions filed becomes 
excessive as compared with noncapital cases. “Jury 
selection is estimated to take, on the average, 5.3 
times longer than jury selection for a noncapital case. 
... [and it takes] approximately 3.5 times longer to try 
capital cases than to try noncapital murder cases.” 
The trials are longer than in noncapital cases, requir- 
ing more time of judges, juries, and all court personnel. 
And even with all this, the trial is only the first stage 
of a torturous process. 


In preparation for the penalty phase the defense 
must make extensive investigation of the defendant’s 
life history, with all the costs of special investigators 
and usually considerable travel expense. The prosecu- 
tion will also have to go over much of the same ground. 
And once the sentence is pronounced the required 
appeal process begins, with a certainty that reversals 
will occur in a high percentage of cases. According to 
one count, from 1976 to 1989 more than 1,400 death 
penalty cases in the U.S. were reversed by appellate 
courts. About half of death sentences are being over- 
turned on appeals.’ After a reversal the case must go 
back to square one and start over again. 


Meanwhile the defendant is held in idleness on 
death row where the operating cost is far greater than 
in other prison units. Those who are finally executed 
wait there an average of 6 to 8 years, while those not 
executed often wait much longer before their sen- 
tences are reversed or commuted to life. 


Such observations are barely able to suggest the 
overwhelming complexity that now characterizes le- 
gal procedure in capital cases. The extensive literature 
on the subject details a body of law so specialized and 
labyrinthine that few defense attorneys can be ex- 
pected to master it, and few states can be expected to 
finance the defense of such cases adequately. 


Several states have made serious efforts to assess 
the cost of implementing the death penalty, though the 
findings have been given remarkably little publicity 
considering their dramatic quality. In 1982 the New 
York State Defenders Association made a substantial 
study of what it would cost to restore the death penalty 
in that state; it was calculated that “the potential costs 
of litigating a model New York capital case across just 
the first three levels of review [would be] $1.9 million 
per case.”"” 


In 1982 New Jersey adopted a death penalty despite 
an estimate that it would increase the state’s criminal 
justice costs by $16 million annually." In Kansas a 
move to reestablish the death penalty was defeated 
partially on the basis of a 1987 study by the Kansas 
Legislative Research Department that the presence of 
the death penalty would cost the state an extra 
$11,420,000 annually.’ In 1989 a fiscal impact state- 
ment produced for the Indiana legislature found that 
the state would expect to save more than $5 million 
annually by abolishment of its death penalty.’ 


Florida, the state with the second most populous 
death row, seems to be paying at the highest level of 
any, with a calculated cost of each execution figured at 
$3,178,000."* Similar findings have been produced by 
fiscal studies in Ohio and Oregon. With prices like 
these it would seem much more practical to spend that 
money instead on more social services to prevent vio- 
lent crimes, more police services, and more services to 
deal constructively with the needs of victims’ families. 


High Expenditures With No Gain 


Of course, the issue of cost is the least worthy of any 
arguments regarding the merits of the death penalty, 
for we should not flinch at the cost necessary for 
reduction of such a heinous crime as murder. That 
raises the controversial question of the deterrent 
value of the penalty, an issue that cannot be finally 
resolved to everyone's satisfaction. My own viewpoint 
comes from experience of more than 50 years in the 
field of corrections, including responsibility for top 
administration of correctional systems in two states, 
one with the death penalty and one without. Over that 
half century I have had ample opportunity to know 
many men and women who had committed murder, 
some of whom were sentenced to death. Even though 
their crimes are brutal, it seems impossible to know 
these offenders well and to conclude that the threat of 
death would have stopped them. Often chronic misfits 
with years of failures behind them, they are driven by 
the towering impulse of the moment and incapable of 
making any fine distinction between consequences of 
imprisonment versus death. This observation agrees 
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with the convictions generally of criminologists today 
who find no deterrent effect in the death penalty. 

Some years ago a fellow corrections administrator, 
with years of experience in the California system, 
drew the same conclusion and noted the public's re- 
fusal to face the facts. “It is the unique deterrent value 
capital punishment is presumed to have that provides 
the mainstay of the arguments for retention of the 
death penalty. That this is true has been refuted year 
after year before the Legislature by a variety of wit- 
nesses— statistical experts, police officials from abo- 
lition states, psychiatrists, and criminologists among 
others” 


The Death Penalty as Provocative of Murder 


There is another point about the nonutility of the 
death penalty—a point also unprovable but made con- 
vincing by years of experience. That is, I am convinced 
that I know of a number of murder victims who would 
still be alive if the death penalty had not been in effect. 
Sometimes a person has a wish to commit suicide at 
the same time that he has an incapacity to do it to 
himself. For some troubled people, at a subconscious 
level there is still a residue of the age-old suicide 
stigma that prevents the person from contriving his 
own death. But if the state will do it for him then his 
purpose is accomplished while he is relieved of the 
stigma. By committing a murder he callously exploits 
the state’s willingness to abet a suicide. Sick and 
warped as it is, the pattern does exist and can be seen 
as the psychological condition in more than a few 
murders. One psychiatrist, observing the same phe- 
nomenon, commented that the death penalty “becomes 
a promise, a contract, a covenant between society and 
certain (by no means rare) warped mentalities who are 
moved to kill as part of a self-destructive urge.””* 

The pattern is reflected in the many cases of defen- 
dants who refuse to fight their death sentences, some- 
times even bringing action to force the state to proceed 
with the execution. One writer points out that after 
the death penalty was reinstituted in 1976, five of the 
first eight men to be executed vigorously opposed any 
efforts by others to forestall their executions.” It be- 
comes a bizarre perversion of the law’s intent thus to 
reward the murderer by implementing the suicide 
which he wanted but which he could not do for himself. 

In a similar category is the individual who suffers 
inwardly with intense frustration from never having 
accomplished anything of note in his unrewarding life. 
For this person the death penalty offers the chance, by 
committing a murder, to enjoy the spotlight with grip- 
ping notoriety for a brief season. Public excitement 
over his execution guarantees him the reward he 
seeks, the fame he has otherwise missed. 
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Restricting Appeals: A False Concept 


With the prolonged and repetitive stages of appeals 
that keep capital cases languishing on death rows for 
years it is altogether natural that persons unfamiliar 
with the intricacies of the criminal justice system 
should see as a “solution” a drastic reduction of the 
prisoner’s right to successive appeals. But here again 
there is vital reason for moving with great caution. 
The proven fact is that, contrary to popular assump- 
tions about reliability of modern court processes, mis- 
takes are still being made. Evidence for this has been 
gathered in very recent years by two researchers who 
have scouted all the U.S. cases since 1900 in which 
capital convictions were obtained but later set aside. 

The project located a total of 350 men and women 
who were subjects of erroneous capital convictions! A 
detailed report of the findings was published in 1987, 
but the researchers still find evidence that such cases 
continue to occur.” And as another research team 
reports, “Wrongful sentencing of innocent people 
shows no sign of diminishing with the passage of time. 
Indeed the capital punishment system seems to be 
becoming even less reliable over time. In 1987, 1988 
and the first seven months of 1989 alone, at least a 
dozen more men who had received death sentences 
have been released as innocent.””” 

The conclusion is inescapable that it is still all too 
easy for fatal mistakes to be made, and as long as this 
is so we cannot afford to curtail any defendant’s right 
to contest his conviction. If the protracted and costly 
appeal process is considered too burdensome the only 
acceptable solution is just to eliminate the death pen- 
alty. 

Meanwhile, however, if defendants are going to get 
the quality of defense that our society now considers 
minimal there must be well funded and well trained 
defense counsel. But for many states the cost is beyond 
the resources the state is willing to commit. Adequate 
defense of a capital case calls for a great amount of 
time on the part of defense attorneys who have special 
knowledge and skill in this area of the criminal law 
that is so complex and so specialized that few are truly 
qualified. There is so much time involved for the 
attorney who would undertake it that most of them 
are reluctant to tolerate the resultant sacrifice of their 
law practice. An end result may often be to raise a 
constitutional question; a low limit set by a state on 
the amount allowed for a defense attorney’s fee in a 
capital case has the likely effect of denying to the 
defendant the minimum legal defense that today’s 
standards declare to be his right.” 


Consider Feelings of the Victims 


But there is still the question—what about the fam- 
ily of the victim? Don’t we owe it to them to proceed 
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swiftly to execute the murderer? Proponents of the 
death penalty seem to infer that if we do not we are 
grievously failing in the respect due to the victims. The 
response to that question can be brief. Murder victim 
families are entitled to all the help, comfort, and 
consideration that the state can reasonably give. But 
there is nothing whatever that we can do by executing 
the murderer which will restore his victim or bring 
serenity to the family. Experience shows that comfort 
and healing simply do not come to the victim families 
by means of the execution. They deserve from us a 
much more positive kind of help. 

A thoughtful look at the alternatives makes clear 
that in a state with no death penalty the trial and 
sentencing are much sooner completed, and the ordeal 
for victims’ families is more quickly over. By contrast, 
where the death penalty is used the families have a 
greatly prolonged period of anguish. Through succes- 
sive appeals, successive execution dates, etc., they are 
repeatedly interviewed by the news media while their 
anger and distress are repeatedly revived, sometimes 
never to be resolved. The death penalty, instead of 
bringing comfort, actually denies the comfort and in- 
stead stretches out the agony endlessly. 

In the final analysis, my own opposition to the death 
penalty is not based so much on its excessive cost, or 
even its failure to deter crime, but is simply found in 
these three successive points. (1) The act of murder 
reveals a lack of respect for human life. (2) In conse- 
quence then, we need to encourage a higher respect for 
life. But finally, (8) it defies all logic to suppose that we 
can encourage a greater respect for human life by the 
device of taking human life. 
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The Refocused Probation Home Visit: 
A Subtle But Revolutionary Change“ 


By CHARLES LINDNER 
Professor, John Jay College of Criminal Justice, The City University of New York 


PROBATION home visit, long a basic tool 
in the supervision process, is undergoing revo- 
lutionary change. Many agencies are limiting 

the use of home visitation to high risk cases and/or 
solely for probationer control/law enforcement func- 
tions. As a result, visits only for rehabilitation/social 
service purposes are rapidly declining in the face of 
revised agency policies. 

The new focus of the home visit flows from dramatic 
changes in the nature of probation work including a 
rising felony population, continually increasing work- 
loads, and the perception of many officers that field 
visitation is more dangerous than ever before. All of 
the aforementioned influences have a chilling effect on 
field activities and some officers are now reluctant to 
make home visits. Furthermore, in order, so as to 
address these concomitant forces, a number of large 
agencies have revised their field work policies by re- 
moving broad categories of probationers from the ne- 
cessity of mandated home visits. 

In this paper, we plan to explore the dramatic 
changes occurring in the field of probation and their 
impact on traditional field services through the use of 
agency reports, revised policy directives, research sta- 
tistics, and the statements of various probation ad- 
ministrators. While professional writings have 
identified the changes challenging today’s practitioners, 
an exhaustive search of the literature fails to reveal 
efforts to link these changes to the reshaping of the 
probation home visit. Finally, we hope to raise the 
awareness of probation officers and administrators 
alike, to the potential long-term impact of changes in 
home visitation pratices, including the possible effect 
on the probation officer’s role. 


Major Forces Currenily Shaping 
Probation Supervision 
The Rapidly Growing Probation Workload 


Formal probation systems were developed in the 
United States around the turn of the century. Proba- 
tion was viewed early on as an alternative to incar- 
ceration with expressed objectives which included 
mitigation of punishment for deserving offenders, ref- 
ormation, and a reduction of the costs associated with 


*This article, which originally appeared in the May 1991 
issue of the Journal of Contemporary Criminai Justice (vol. 
7, no. 2), is reprinted with permission. Copyright 1991 De- 
partment of Criminal Justice, School of Applied Arts and 
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institutional confinement (Rothman, 1980, pp. 62-81). 
Intended for first time and non-violent offenders, it is 
unlikely that the founders of probation ever antici- 
pated that the “alternative sentence” would eventually 
outstrip confinement in its popularity as a judicial 
disposition. Nevertheless, not only is probation today’s 
sentence of choice, but despite the media attention 
received by institutional overcrowding, probation 
workloads are rising more rapidly than those of parole, 
jails, or prisons (U.S. Department of Justice, 1988, p. 
104). 

The unprecedented rise in probation caseloads has 
been extensively reported upon in the recent literature 
(Byrne, 1988, p. 1; Champion, 1988; Jacobs, n.d., p. 2). 
The universality of this phenomenon for the field of 
probation is reflected from coast to coast. The chief 
probation officer of Los Angeles County reported that 
two-member teams supervise as many as 2,000 cases, 
although “the ratio is considerably lower for the most 
dangerous ofenders” (Labaton, 1990, p. A1). Similarly, 
the former New York City Commissioner of Probation 
stated that he hoped that additional funds would allow 
him to reduce “average caseloads from 225 to 150” 
(Smyley, 1989, p. 36). Moreover, the Federal probation 
system, traditionally better funded and higher paying 
than local departments, is also suffering the ravages 
of excessive workloads (Labaton, 1990, p. A1). Similar 
problems are even common to comparatively wealthy 
suburban agencies. Nassau County, New York, for 
example, experienced an increase of 25.3 percent in 
the mean number of active cases per officer in their 
regular caseloads over a 7-year period ending in 1988 
(Irish, 1989, p. 104). 


Increased probation workloads are attributable, at 
least in part, to the overcrowding of correctional insti- 
tutions. Currently, probation serves as the most expe- 
ditious means of diverting large numbers of offenders 
from incarceration. Although walls of iron and con- 
crete make institutional accommodations finite, no 
such physical barriers protect probation agencies from 
excessive caseloads. Similarly, financial constraints 
resulting from the twin ravages of inflation and budg- 
etary shortfalls, contribute to higher probation 
caseloads (Petersilia, 1985, pp. 4-5). Other factors 
include the increased supervision needs of a more 
difficult clientele and staff shortages resulting from 
problems in recruitment and retention (Guynes, 1988, 
p. 6). 


Excessive workloads may contribute to a decline in 
probation’s role in providing community protection 
(Byrne, 1988, p. 1) and to a reduced credibility as the 
quality of supervision diminishes. We may have al- 
ready “watered probation down so much that it is 
widely regarded as providing no punishment or con- 
trol” (Jacobs, n.d., p. 2). 


A More Difficult Probationer Clientele 


There is substantial evidence to demonstrate that 
probation caseloads are increasingly more difficult to 
manage due to the increased numbers of probationers 
classified as higher risk and hence more likely to 
violate the conditions of probation (Guynes, 1988; 
Champion, 1988). Today’s caseloads tend to be popu- 
lated with greater numbers of felons, substance abus- 
ers, and violent offenders than ever before. Were it not 
for institutional crowding, many of these offenders 
would, with a high degree of certainty, have been 
incarcerated. 

Most striking, at least in terms of the public’s per- 
ception, is the rapidly rising number of felons under 
probation supervision. During the early years of pro- 
bation, for example, the number of felony cases under 
supervision in New York State was rarely over 10 
percent of the overall probationer population. The 
New York State Probation Commission reported that 
over a 14-year period ending on September 30, 1921, 
approximately nine percent were convicted of felonies 
(1923, pp. 11-12). Recent New York State statistics 
graphically illustrate not only the contrast with the 
early years of probation, but also the rapid movement 
towards a predominantly felony probation system: 

In 1984, 47% of cases under supervision were for felony convic- 

tions. By the end of the first quarter of 1989, the felony population 

had increased to 54%. Increases, both overall and in felony 
percentages, were dramatic in New York City. By 1989, the total 


probation population had increased by 53% and felony cases 
represented 70% of the total. (Seymour et al., 1989, p. 2) 


Other jurisdictions report similar increases in the 
number of felony cases placed under probation super- 
vision. In California, in 1963, 70 percent of convicted 
felons were placed on probation (Petersilia, 1985, p. 2). 

Not only has probation work been made more diffi- 
cult by a felony offender population, but caseload 
studies also reflect similar increases in other catego- 
ries of “difficult” probationers. Substance abusers, for 
example, an especially difficult category to manage, 
are being placed on probation in unprecedented num- 
bers. Smyley, when Commissioner of New York City 
Department of Probation, reflected the concern of 
many of the larger urban probation departments when 
he estimated that between 9,000 and 13,000 crack 
abusers were under the supervision of his agency. He 
noted that “together with heroin, alcohol, and other 
forms of substance abuse, as much as 40% of our 
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population may be afflicted by one or more forms of 
chemical dependency” (1989, p. 34). In a nationwide 
study of probation/parole personnel, it was reported 
that “at least three-fourths of the respondents believe 
offenders’ supervision needs are greater now than in 
the past. Thus, not only are the numbers larger, the 
offenders are also a more difficult group to manage” 
(Guynes, 1988, p. 8). An important clue to under- 
standing today’s probationer population, may be found 
in an agency report which noted that in 1988, “one- 
third of the offenders (83%) sentenced to probation and 
under supervision were actually recommended for in- 
carceration” (Irish, 1989, p. 41). Aremarkably similar 
finding was made by Petersilia who noted that in two 
counties in California, the probation presentence in- 
vestigation “had recommended prison for 31% of the 
offenders who got probation” (1985, p. 5). Although the 
examples cited are limited, further research is clearly 
needed to determine whether traditional criteria used 
to determine suitability for probation supervision has 
largely given way to the exigencies of overcrowded 
institutions. It may be that the degree of consistency 
between probation presentence recommendations and 
court sentences is on the decline (Petersilia, 1985, p. 
5). 


Street Safety Concerns 


Street safety concerns of probation officers assigned 
to high crime areas may also be a factor contributing 
to the reshaping of the home visit. Whether real or 
perceived, many officers consider field work to be more 
dangerous than ever. They cite the increased numbers 
of felons in the probationer population, crime rates 
which have increased over the long term, the drug 
epidemic and in particular the violence of crack abus- 
ers, and the high risk environments which they visit. 
Faced with these concerns, many officers are reluctant 
to perform field activities. Illustrative was an unsuc- 
cessful lawsuit brought by a probation officers union, 
attempting to ban home visits on drug abuse caseloads 
(Serant, 1989, p. 49). Several recent studies have 
explored the officer safety issue. Parsonage (1990) 
examined the victimization experienced by Pennsyl- 
vania probation and parole workers, including clerical 
staff and parole board members, in the line of duty. 
Based on 1,834 responses, he concluded that: 


Victimization . . . is extensive and pervasive. While rates are 
highest for those involved in the direct supervision of cases, 
workers occupying other roles also experience appreciable levels 
of victimization in the line of duty. (Parsonage, 1990, pp. 7-11) 


Asurvey was recently completed in New York State 
of probation staff regarding the safety issue. Based on 
2,172 responses from probation staffs, it was con- 
cluded that: 
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A majority of respondents see the field as becoming increasingly 
risky. The probationers are seen as more serious and more 
dangerous, posing more of a threat to the safety of staff. 


The majority (57%) of the respondents doing field work indicated 
that their personal eafety had a negative impact on their going 
into the field on a routine basis. 


Asked if they had ever perceived a risk to their safety in the course 
of their duties, a large majority (77%) of line officers indicated 
they had. Risk was seen as higher in the field than in the office 
and seldom seen as being present off duty. (Ely, 1989, pp. 1-2) 


Whether the heightened probation officer fears of 
field work are supported by realistic considerations or 
.are more reflective of irrational perceptions, these 
concerns have had a chilling effect upon field activi- 
ties. As a former field officer, I would guess that some 
officers covertly reduce the frequency of field visits, 
and/or ignore visits to more dangerous sites. Moreover, 
at least in part because of the street safety issue, some 
probation agencies have officially reduced the number 
of mandated visits. By contrast, less threatening and 
more pleasant homes are overvisited to comply with 
field time requirements and statistical reporting. Fi- 
nally, revised agency policies designed to increase 
officer safety, such as team visitation, further reduces 
the numbers of visits which can be physically made by 
officers. 


Organizational Changes Within Probation 


The future of probation field visits will be influenced 
not only by the external changes already noted, includ- 
ing larger and more difficult caseloads coupled with 
heightened officer safety concerns, but by internal 
changes within probation agencies. Internal organiza- 
tional changes are generally designed to maintain and 
stabilize the organization with the necessary accom- 
modations to respond to external pressures. Impor- 
tant internal changes within probation in recent years 
include the increased use of probationer classification 
systems and the integration of non-traditional models 
of probationer supervision. The balance of this paper 
will focus on these internal changes and their impact 
on field policies. 


The Increased Use of Probationer Classification 
Systems 


The use of probationer classification systems has 
become more popular in recent years. Caseloads are 
less likely to be viewed as undifferentiated numbers 
of probationers. Instead, they are categorized accord- 
ing to critical offender characteristics. Among other 
purposes, case classification systems are used as a 
guide to the probationer’s perceived level of risk and/or 
need for services. “While various names are used to 
differentiate the levels of supervision, most are essen- 
tially restatements of the traditional Maximum/Me- 
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dium/Minimum supervision classes” (Nelson et al., 
1978, p. 19). 

Offender classification may occur within a caseload, 
thereby placing all probationers into identifiable 
groups. Or, a particular caseload may contain only a 
single category of probationers. Intensive probation 
supervision programs are illustrative in that the en- 
tire caseload consists of high-risk probationers. Super- 
vision standards, including the frequency and nature 
of officer/probationer contacts, are determined accord- 
ing to levels of classification. 

The increased use of case classification systems is 
viewed as an organizational adaptation to the larger 
and more difficult caseloads characteristic of today’s 
probation. Case classification systems allow, through 
the individualization of probationers, variations be- 
tween supervisees as to the intensity of control and/or 
the degree of provided services. The selective distribu- 
tion of scarce probation resources may be the key to 
probation survival. The high expenditure of resources 
necessary to the intensive supervision of high risk 
cases can only be achieved by the conservation of 
resources achieved through the minimal supervision 
of low-risk cases. 

Organizational survival requires more intensive su- 
pervision for the rapidly increasing felony probation; 
it required practice concepts clearly different from 
traditional supervision and with a distinctively new 
identity. The subsequent creation of intensive proba- 
tion models, made legitimate by concepts of differen- 
tial supervision, make the supervision of today’s 
higher risk population feasible. In effect, this is made 
possible by permitting more intensive supervision at 
one end of the probationer spectrum and minimizing 
the supervision at the low risk end. 

The increased use of case classification systems has 
also influenced home visitation practices in probation. 
Consistent with the differential levels of supervision 
underlying probationer classification models, home 
visits are increasingly prioritized. In many agencies, 
they are generally limited to cases in the high-risk 
category. As a result, some probation departments no 
longer require visits to the homes of low-risk proba- 
tioners, unless there is a failure to report or other 
violation of the conditions of probation (N.Y.C. Depart- 
ment of Probation, 1988, pp. 4.1-4.3). By limiting home 
visits to high-risk cases, agencies are able to supervise 
larger and more difficult workloads. 


The Use of Non-traditional Probation Supervision 
Programs 

The probation home visit has additionally been re- 
focused through the emergence of non-traditional pro- 
bation supervision programs. These programs are 
primarily alternatives to incarceration strategies and 
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include house arrest, with or without electronic moni- 
toring, remands to halfway houses in lieu of incarcera- 
tion, and day care supervision. These programs may 
be under the control of a probation agency, or as in 
many jurisdictions, under the direction of organiza- 
tions other than probation. Common characteristics of 
these programs include more intensive supervision 
than typical of traditional probation programs and 
that they arn especially appropriate to higher risk 
offenders. In addition, these programs are intended to 
reduce institutional crowding, a goal which is often 
unmet. 

These programs have additionally influenced the 
probation home visit. Probation officer field activities, 
as part of these programs, are basically control ori- 
ented and intended to serve surveillance functions of 
the supervision process. Both house arrest and half- 
way house placement are designed to be physically 
more restrictive than tradional probation, and home 
visits are accordingly made to monitor offender com- 
pliance. Consistent with the goals of these programs, 
home visits would rarely be made for solely rehabili- 
tation purposes, but limited to control functions. 


The Refocused Probation Home Visit 


Today’s home visitation practices represent a major 
break from the past. For many years the prevailing 
philosophy was that every probationer should be vis- 
ited at home. As stated by Chute, then Secretary of the 
National Probation Association, probationers should 
be seen through office/home visits “at least every week, 
and better oftener” (1922, p. 7). Early probation offi- 
cials considered home visits to be one of the keys to 
quality supervision (N.Y.S. Probation Commission, 
1918, p. 67). In addition, home visits were generally 
viewed as serving the dual functions of probation: 
protection of the community through the rehabilita- 
tion of the offender. Accordingly, home visits were 
made for either surveillance or rehabilitation pur- 
poses, and often in combination. In fulfillment of the 
rehabilitation goal information was gathered, contact 
was made with significant others, social service refer- 
rals evaluated, and supportive counseling provided. 
Many believed that the home visit was especially 
conducive to the rehabilitation goal because the infor- 
mality of the setting was less coercive than an office 
visit. 

In contrast, the type of home visit that we see 
emerging is primarily risk driven and basically in- 
tended to serve probation’s control or law enforcement 
function. Except in unusual situations, visits which 
serve rehabilitation purposes may become obsolete. In 
the New York City Department of Probation, for exam- 
ple, probationers are assigned to one of four supervi- 
sion categories, based upon the individual's likelihood 


of failure on probation (1988). Standards of supervi- 
sion vary, with controls most intense for the high risk 
category. Agency policy requires that officers assigned 
to a general supervision caseload complete 28 field 
visits a month. By definition, field visits include home 
visits, probationer contacts outside of the home, or 
collateral visits. The mandated 28 visits are governed 
by the following priorities: 

1. Initial home visits to all newly sentenced probation cases in 

Level I. 


2. Follow up visits on Level I cases in which the probationer fails 
to report after the probation officer receives a notice of rearrest. 


3. Follow up visits on Level I cases in which the probationer has 
failed to report. 


4. Field visits as required by the needs and circumstances of any 
case, regardless of the level of supervision. (N.Y.C. Department 
of Probation, 1988, p. 4.2) 


An analysis of the field visitation policy cited above 
indicates that home visits will generally be restricted 
to high-risk cases. Low-risk cases will usually not be 
visited except for alleged violations of the conditions 
of probation or failures to report. Although agency 
policy permits visits to low-risk cases on a needs basis, 
time constraints and work pressures are likely to 
insure the rarity of visits to low-risk cases solely for 
social service purposes. 


This redirection of probation resources serves a 
number of probation’s more powerful constituencies. 
Consistent with agency goals, this policy insures that 
resources formerly expended on field services for low- 
risk cases are instead redirected to high-risk cases. 
The goals of the criminal justice system are served 
through attempts to control the institutional popula- 
tion. The role of defense counsel is made easier by the 
greater opportunity to place larger numbers of their 
felony clients on probation in lieu of incarceration. In 
addition, promises of more intensive supervision 
through the concentration of resources on high-risk 
cases, allows the judiciary to be more secure in placing 
repeat and/or violent offenders on probation. Simi- 
larly, a usually negative public image of probation may 
be improved through intensive supervision programs 
and other special activities geared to law enforce- 
ment/control functions. 


Differential patterns of supervision also exist in the 
United States Probation Office which employs a two- 
tier classification system consisting of high and low 
activity cases. Although a low activity case only re- 
quires a single personal contact a quarter, high activ- 
ity cases require a minimum of one personal contact a 
month (Administrative Office of the United States 
Courts, 1983, p. 10). Obviously, here too, the expendi- 
ture of resources through the use of visitation is con- 
centrated on high-risk cases. 
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Policy Considerations 

Historically, probation (like parole) is unique among 
law enforcement agencies in that it has a dual respon- 
sibility for control and social service functions for the 
same offender. Neither a social worker nor a police 
officer, the probation officer is nevertheless called 
upon to perform functions of both. The dual and some- 
times conflicting responsibility has troubled probation 
officers from the time of the very creation of probation 
services (Flexner & Baldwin, 1914, pp. 98-99; Eliot, 
1914, pp. 32-33; N.Y.S. Probation Commission, 1918, 
pp. 66-67; N.Y.S. Probation Commission, 1920, pp. 
165-166), to this day. The maintenance of so delicate a 
balance between sometimes conflicting roles is espe- 
cially difficult and is likely to be influenced by the 
value system of the individual officer, association with 
one’s colleagues, supervisory pressures, agency poli- 
cies, and judicial and community attitudes. 

Recent events in the criminal justice field may al- 
ready have contributed to a shift in the delicate bal- 
ance, moving probation more towards a law 
enforcement orientation (Petersilia, 1988, p. 3; Byrne, 
1988, p. 1; Harlow, 1984, pp. 376-377). The tarnished 
credibility of correctional treatment effectiveness re- 
sulting from the research of Martinson and others may 
have caused some to deemphasize rehabilitation ef- 
forts (Wilson & Herrnstein, 1985, pp. 377-380; Walker, 
1985, pp. 167-170). Similarly, enhanced surveillance 
resulting from the hi-technology explosion within pro- 
bation agencies, including the use of electronic moni- 
toring devices, sophisticated drug and alcohol field 
testing kits, and computerized notifications of new 
probationer arrests may further contribute towards a 
greater emphasis of the law enforcement function of 
probation (Moran & Lindner, 1985). Other influences, 
including larger caseloads and more difficult popula- 
tions may further this trend as agency administrators 
emphasize control functions through the development 
of more restrictive and cautious policy directives. 

These changes may result in substantial changes 
within the field of probation. As probation moves to a 
more control oriented model, the dual role of probation 
officers may become obsolete. Probation might be bet- 
ter served, for example, through bifurcated officer 
roles, with some serving solely as control officers and 
others providing social services. Accordingly, control 
oriented officers could offer overall supervision, but 
provide team supervision in combination with a social 
service specialist on an as needed basis. 

Another possible variation would be to hire less 
qualified, and lower paid, surveillance officers to work 
as a team with probation officers. Surveillance officers 
could relieve probation staff of many control oriented 
aspects of supervision including community contacts, 
verification of aspects of the conditions of probation, 
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and numerous ministerial tasks. Surveillance officers, 
for example, would be especially appropriate in moni- 
toring probationers subject to house arrest, a task 
wasteful of the time and energies of more highly 
trained probation officers. The pairing of a probation 
officer and a surveillance officer(s) would lower costs 
of supervision, allow probation officers to make more 
efficient use of their skills, and help ameliorate serious 
problems of staff recruitment facing many probation 
agencies (Guynes, 1988, pp. 6-7). A precursor of this 
model is used by the State of Georgia in its Intensive 
Supervison Program (Erwin & Bennett, 1987, p. 2). 
If probation officers continue to make home visits, 
issues of staff safety will become increasingly impor- 
tant. As offenders with more serious legal records are 
placed on probation in lieu of overcrowded jails and 
prisons, and home visits are increasingly restricted to 
high risk cases, field work is likely to be perceived as 
especially hazardous. These concerns would certainly 
be exacerbated were one or more officers to be seri- 
ously injured in the performance of field work duties 
and the incidents to receive national publicity. Issues 
of probation officer victimization are already contrib- 
uting to a renewed interest in the arming of probation 
officers (Holden, 1989, pp. 6-8; Jones & Robinson, 
1989; Brown, 1990). There is a definite trend, at least 
in the Federal system, permitting qualified officers to 
carry firearms. A firearms training program was de- 
veloped by the Probation Division in 1987, and cur- 
rently, “approximately 65 percent of the probation 
districts permit officers to be armed” (Brown, 1990, p. 
25). In recent years, there has been frequent presen- 
tations of staff safety workshops at professional con- 
ferences, and a number of probation agencies have 
mandated staff safety training programs (N.Y.C. Pro- 
bation Department, 1989; Leathery, n.d.). In addition, 
some agencies have revised field work policies to en- 
hance officer safety (N.Y.C. Probation Department, 
1989), and/or permit the use of body armor, two-way 
radios, or the use of guns (Brown, 1990, p. 24). 


Agency administrators will be challenged to develop 
innovative policies designed to increase the safety of 
officers performing field work assignments. Many of 
these policies will have negative financial implica- 
tions, as in the case of team visitation, which while 
increasing officer safety, reduces the number of visits 
which can be made. Similarly, probation agencies may 
experience heightened costs through more flexible 
time schedules, which allow increased overtime to 
encourage early morning visitation and off-hour visi- 
tation. Some agencies have already adopted policies 
which provide special units of probation officers, who 
are usually volunteers, to make field visits to more 
dangerous sites or for the execution of warrants. These 
officers, who are excused from ordinary caseload su- 
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pervision, make these special visits in lieu of the 
assigned probation officer (N.Y.C. Department of Pro- 
bation, 1985). There may be a time when all field work 
is performed by specialized units of probation officers, 
specially trained and perhaps rewarded with financial 
incentives, for full-time field activities. 

Finally, there is concern that the restructuring of 
home visitation policies, increasingly designed to em- 
phasize control oriented functions, may further the 
demise of probation’s rehabilitative role. We have 
noted, for example, that home visits are now often 
prioritized for high-risk cases in which the surveil- 
lance component of supervision is emphasized. Simi- 
larly, house arrest is a highly restrictive form of 
community supervision which is basically concerned 
with offender surveillance and public protection. As 
noted by Petersilia, “As probation officers focus more 
heavily on surveillance of offenders, human contact is 
reduced and the potential for helping offenders is 
diminished” (1988, p. 3). 

The new probation home visit may be consistent 
with an overall shift in probation prctice towards a law 
enforcement orientation. Traditional home visits for 
rehabilitative and social service purposes may soon be 
obsolete. 
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The Federal Demonstration 
Program of Mandatory 
Drug Testing 


By Timotuy P. CaDIGAN 


Probation Program Specialist 
Administrative Office of the United States Courts 


Oz NOVEMBER 18, 1988, the President 
signed into law the Anti-Drug Abuse Act of 
1988, Pub. L. No. 100-690. Section 7304 of 
the Anti-Drug Abuse Act of 1988 required the Direc- 
tor of the Administrative Office of the United States 
Courts to establish a demonstration program of 
mandatory drug testing of criminal defendants in 
eight Federal judicial districts. The program began 
January 1, 1989. To the extent feasible, drug testing 
was to be completed prior to the defendant’s initial 
appearance before a judge or magistrate judge, and 
the results of the test were to be included in the 
pretrial services report presented to the judicial offi- 
cer. 

The legislation further provided that, for felony of- 
fenses occurring or completed in each of the judicial 
districts in the demonstration program on or after 
January 1, 1989, it was to be an additional, mandatory 
condition of probation or supervised release that de- 
fendants refrain from illegal use of any controlled 
substances and submit to periodic drug tests for use of 
controlled substances at least once every 60 days. 


Implementation of Drug Testing Prior toa 
Defendant’s Initial Appearance 


Implementation of drug testing prior to the pretrial 
services hearing was a radical proposition at the time 
of implementation of the Act. While it took several 
months to implement the proposal, pretrial testing 
prior to initial appearance was a reality in all eight 
districts within 6 months of the effective date of the 
Act. 

Pretrial services officers and assistants quickly 
gained expertise in the operation of the drug testing 
equipment. Chain-of-custody procedures were fol- 
lowed throughout the demonstration districts. The 
pretrial services officers in the participating districts 
completed the majority of their urinalyses in sufficient 
time to include the results in the pretrial services 
report. To assess compliance with this aspect of the 
law, the Probation and Pretrial Services Division, Ad- 
ministrative Office of the United States Courts, inter- 
viewed 34 magistrate judges in the districts that 
conducted on-site pretrial testing. 

The judicial officers interviewed indicated that in 
the vast majority of cases the pretrial services officers 


included the results of the drug tests in the reports, 
provided the defendant consented to the test. Several 
judicial officers indicated willingness to delay hear- 
ings to facilitate the inclusion of the urinalysis results 
in the pretrial services reports. Generally, there was a 
good working relationship between the courts and 
pretrial services offices which facilitated the testing of 
defendants prior to their initial appearance before 
judicial officers. 

There were no formal challenges in the demonstra- 
tion districts to the legality of the pretrial services 
urine testing program. This may have been because 
defendants were permitted, during the pilot program, 
to refuse to be tested. Most defendants who sub- 
sequently tested positive had admitted their drug use 
prior to the testing procedure. 

There were 17 formal challenges in district courts to 
the reliability or validity of the urine testing results in 
the pretrial phase. Those challenges attempted to 
discredit the methodology employed, as opposed to a 
challenge of the individual results in a particular case. 
None of the challenges has been upheld. Pretrial serv- 
ices staff members are confident about the accuracy of 
the test results. 

Most demonstration sites reported an increase in 
drug supervision caseloads as a result of the demon- 
stration testing program. The use of available treat- 
ment resources also increased, apparently as a direct 
result of the drug testing program. Defendants who 
tested positive for illegal drug use were often given the 
opportunity to enter treatment programs. There were 
few revocations of bail in the course of the demonstra- 
tion project: Violations of the conditions of release 
most often resulted in modification of release condi- 
tions. 


Pretrial Services Testing Methodology 


Of the various on-site testing methodologies which 
were available, the Probation and Pretrial Services 
Division selected the immunoassay technique. This 
method was selected because it was the premier on- 
site testing methodology available; it had been widely 
used in similar criminal justice applications by other 
jurisdictions. 

The quality of the testing methods employed in the 
demonstration project had been examined in a study 
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prepared by the National Institute of Justice and the 
Bureau of Justice Assistance, “A Comparison of Drug 
Testing Technologies.” The primary objective of that 
study was to compare the accuracy of four routinely 
used analytical procedures for detecting drugs of 
abuse in urine, using gas chromatograplhy/mass spec- 
trometry (GC/MS) as the control test. The four proce- 
dures examined were three immunoassay methods 
(including the enzyme immunoassay method em- 
ployed by the project) and thin layer chromatography. 
The study analyzed both false positive and false nega- 
tive accuracy problems. 

False positive results occur when the screening at 
the local office indicates a positive result which is not 
later confirmed by the GC/MS technology. A false 
negative result occurs when the local screening proc- 
ess yields a negative result and the GC/MS technology 
identifies the presence of drugs in the urine. In the 
pretrial phase of the demonstration project, the inci- 
dence of false positive results was more serious than 
that of false negative results: False positive results 
could have adverse consequences for a defendant who 
in fact was not using illegal substances. 


The three methods of immunoassay tests were found 
by the study to be of equal quality, and all three were 
found to be superior to the thin layer chromatography 
method. 


The following table shows false positive and false 
negative results for the equipment employed in the 
demonstration project for five of the six drugs for 
which screening was done. 


TABLE 1. FALSE POSITIVE AND FALSE NEGATIVE 
RESULTS FOR THE EQUIPMENT EMPLOYED 
IN THE DEMONSTRATION PROJECT 


% of False % of False 
Illegal Substances Positive Results Negative Results 
Opiates 2 17 
Cocaine 2 23 
Marijuana 2 29 
PCP 2 21 
Amphetamines 2 2 


The Probation and Pretrial Services Division main- 
tained its own quality control program through a 
contract with a recognized toxicology expert. The pro- 
gram consisted of visits to the 14 demonstration test- 
ing locations to monitor the implementation of policies 
and procedures and the processing of test samples 
containing known quantities of drugs. Overall, the 
results indicated that the eight probation and pretrial 
services offices participating in the pretrial phase of 
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the demonstration project were properly operating 
drug testing programs. 

The initial screen performed was the same for pre- 
trial services defendants at all sites. The initial screen 
tested for the presence of six drugs: amphetamines, 
benzodiazepines, cannabinoids, cocaine, opiates, and 
phencyclidine. In the pretrial phase, any positive re- 
sults were retested on the on-site equipment prior to 
the defendant’s initial appearance. Any contested posi- 
tive results were sent for confirmation to the contract 
laboratory. 

In the post-conviction phase, all initial screens and 
confirmations were performed by the contractor. The 
initial screens included amphetamines, benzodi- 
azepines, cocaine, opiates, and phencyclidine. At the 
request of the officer, tests were conducted for a wide 
variety of additional drugs, including cannabinoids. 


Statistical Results from the Pretrial Services 
Phase of the Demonstration Project 


The first of 13 pretrial services testing sites in the 
eight districts became operational on March 6, 1989. 
All 13 sites were operational as of May 3, 1989. An 
additional site, Fort Myers in the Middle District of 
Florida, began testing on October 1, 1990. As of De- 
cember 31, 1990, a total of 8,162 urine samples had 
been tested prior to the first appearance of the defen- 
dant in court, and a total of 2,491 (81 percent) had 
tested positive for the presence of at least one drug. 
The number of defendants tested in each district, and 
the number of defendants who tested positive, are 


shown in the following table: 
TABLE 2. PRE-INITIAL APPEARANCE 
TESTS AND RESULTS 
Defendants Defendants 

District Tested Positive Percentage 
ee 1,464 403 28 
ee 687 188 27 
Nevada 653 158 24 
New York S 2,4 40 950 39 
1,344 296 22 
— 8,162 2,491 31 


Defendants Who Refused to Participate 


One of the major concerns in establishing a system 
of drug testing prior to the initial court appearance of 
defendants in criminal cases was whether a system of 
mandatory testing might implicate defendants’ consti- 
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tutional rights. To avoid this issue the Administrative 
Office of the United States Courts established a policy 
which permitted defendants to refuse to be tested. The 
following table reflects the number and percentage of 
defendants who declined to submit to drug testing in 
each district. 


TABLE 3. DEFENDANTS DECLINING TO SUBMIT 
SPECIMEN PRIOR TO INITIAL APPEARANCE 


Defen- Defen- 
dants dants 
Tested Declined* 


375 20 
1,464 244 

928 

687 

653 87 
2,440 129 


District 
Arkansas E 


Florida M 
Michigan E 


Total 
395 
1,708 
1,741 


Minnesota 
Nevada 
New York S 


North 
Dakota 


Texas W 
Totals 


271 19 
1,344 441 1,785 


8,162 1,860 10,022 
*This number does not include defendants who were not tested 
due to their unavailability or those unable to submit samples. 


In all but two districts, the majority of defendants 
were cooperative with the process, and thus refusals 
were limited. The largest number of refusals occurred 
in the Eastern District of Michigan where 813 (47 
percent) of the 1,741 defendants refused to submit a 
urine sample. In that district the Federal public de- 
fender expressed the belief that having the defendant 
refuse to be tested created less of a negative impres- 
sion on the judicial officer than having the defendant 
test positive for use of illegal substances. 

The other district with a higher-than-average rate 
of refusals was the Western District of Texas. In that 
district, 441 (25 percent) of 1,785 defendants refused 
to participate in the program. The Western District of 
Texas conducts pretrial services drug testing in two of 
its seven locations. The majority of refusals occurred 
in the El Paso office. The chief pretrial services officer 
advised that in his opinion the number of refusals in 
that office was due to the officers’ belief that the 
testing was an imposition on the defendant. A more 
effective presentation of the testing program to the 
defendants might have decreased the rate of refusal. 

There was a higher incidence of refusal in the second 
year of the demonstration project than in the first. 
During the first year the overall refusal rate was 13 
percent. During the second year the refusal rate was 
23 percent, for a combined rate of 19 percent. While 
the rate of increase varied, in seven of the eight dem- 
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onstration districts the refusal rate increased in the 
second year of the project. The eighth district, Arkan- 
sas Eastern, maintained a 5 percent refusal rate 
throughout the 2-year period. 


Drugs Identified Among Pretrial Defendants 


The most frequently identified drugs as determined 
by the test results, for defendants in the initial appear- 
ance aspect of the demonstration project, were cocaine 
and marijuana. One of the more interesting aspects of 
the drug use pattern was the very high incidence of 
multiple drug use; some defendants tested positive for 
two, three, and even four different drugs when they 
were arrested. Overall, cocaine was used more fre- 
quently than any other substance by those tested in 
the demonstration project. In six of the eight districts, 
however, marijuana was the most frequently used 
illegal substance. The reason cocaine appeared to be 
the drug of choice for the entire program is that its use 
in the Southern District of New York was so substan- 
tial that it outweighed the six districts where mari- 
juana was the predominant drug. 


There was also a change in the pattern of drug use 
from the first year to the second year of the project. In 
the first year, cocaine was the primary drug in seven 
of the eight demonstration districts. In the second 
year, marijuana was the most frequently identified 
drug in six of the eight demonstration districts. 


Many defendants tested positive for more than one 
drug. Table 4 shows the frequency of positive results 
received for the six drugs for which the demonstration 
project tested. 


Tests for Persons Released on Pretrial Services 
Supervision 

Although drug testing as a condition of pretrial 
release was not specifically addressed in section 7304, 
the availability of on-site urinalysis equipment has 
made that condition an obvious one to be set in appro- 
priate cases by magistrate judges. Table 5 presents the 
numbers and percentages of positive urinalysis re- 
sults for defendants under pretrial services supervi- 
sion. The numbers presented in the table are based on 
tests performed and not on the number of defendants 
under supervision. Thus the positive results reported 
could include several positive tests involving the same 
defendant. 

Policies regarding reaction by pretrial services offi- 
cers and by judicial officers to positive test findings 
varied from district to district. In general, positive test 
results prompted more frequent testing and increased 
actions by the supervising officer, including more fre- 
quent counseling and referral to a substance abuse 
treatment agency. Where these techniques were 
successful, officers did not, in general, call upon 
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TABLE 4. DRUGS IDENTIFIED AT THE 
INITIAL APPEARANCE STAGE 


Posi- 
District tives A B CA CO O P 
Arkansas E 148 22 21 82 69 6 3 
Florida M 403 44 58 205 156 28 3 
Michigan E 283 28 #%34 +4126 #130 48 0 
Minnesota 188 22 16 8d 69 18 0 
Nevada 158 17 26 82 58 9 3 


New York S 950 61 59 280 714 157 17 


North Dakota 65 11 7 45 4 5 0 

Texas W 296 41 382 170 96 33 1 

Totals 2,491 246 253 1,079 1,296 299 27 
Legend 


A- Amphetamines CO- Cocaine 
B-  Benzodiazipines O- Opiates 
CA- Cannabinoids P- Phencyclidine 


TABLE 5. TESTS FOR PERSONS RELEASED ON 
PRETRIAL SERVICES SUPERVISION 


District Tests Positives Percentage 
Arkansas E 2,750 518 19 
Florida M 6,692 953 14 
Michigan E 967 468 49 
Minnesota 3,277 509 16 
Nevada 2,225 324 15 
New York S 3,866 1,013 26 
North Dakota 410 59 14 
Texas W 933 226 24 
Totals 21,120 4,070 19 


judicial officers to hold hearings. This is consistent 
with court policies which allow pretrial services offi- 
cers to employ discretion in reporting bail violations 
to judicial officers. 

Similarly, judges and magistrate judges have dem- 
onstrated varied responses to notification of positive 
test results, ranging from directions for increased 
screening or treatment to bail revocation. The reader 
will note a number of instances in which no court 
action was taken in response to a report of a positive 
test result. Judicial officers reported they were gener- 
ally satisfied with the availability of treatment re- 
sources and increased officer actions to control drug 
abuse. 


Effects of Drug Testing on Pretrial Release and 
Detention Rates 


When the Probation and Pretrial Services Division 
first undertook the implementation of the demonstra- 
tion project there was some concern that pretrial test- 
ing might have a negative effect on pretrial release 
and might increase detention rates. In an effort to 
determine whether or not there was any such effect 
the Division has compiled the following data on initial 
release and detention rates for the eight demonstra- 
tion districts. The data compare the 12-month time 
periods ending December 31, 1987, and December 31, 
1988, prior to the implementation of the project, with 
the 12-month periods ending December 31, 1989, and 
December 31, 1990. 

While there was concern that detention would in- 
crease, it was also anticipated that drug testing might 
reduce detention because judicial officers with defini- 
tive information about whether or not a particular 
defendant had a substance abuse problem could then 
set specific conditions to address that risk. 

As table 6 demonstrates, the demonstration project 
had virtually no apparent effect on initial appearance 
release or detention rates for the eight districts in- 
volved in the demonstration project. While the rates 
fluctuate, the changes do not correspond to the advent 
of testing in early 1989. The data in the table are 
cumulative for all eight districts. Each district was 
analyzed individually, and none showed any signifi- 
cant change in rates of release or detention at the 
initial appearance. 


Demographic Data on Defendants Pariicipating 
in Initial Appearance Testing 

The following information has been compiled by 
employing the national pretrial services data base. By 
entering unique characters in the docket number we 
were able to access those defendants who have partici- 
pated in the demonstration project. The national pre- 
trial services data base contains such information as 
defendant demographics, release or detention status, 
and pretrial release violations. 

The application of the national pretrial services data 
base to the demonstration project presents some prob- 
lems. The most significant problem is the limited 
universe of cases for which data are compiled. Those 
limitations include the following: The system does not 
compile data on probation violations, on unlawful 
flight to avoid prosecution cases, on cases arising from 
warrants issued in Washington, DC but subsequently 
arrested in another Federal district, or on persons 
subject to writ who are brought before Federal judicial 
officers. 

The net effect of the limitations was that the demo- 
graphic data were based on 246 fewer cases than the 
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TABLE 6. RELEASE AND DETENTION AT THE INITIAL HEARING 
IN THE EIGHT DEMONSTRATION DISTRICTS 


Unable 
to Post 
Bail 


Active 
Cases 


Tempo- Held for 
rary Detention Pled 
Detention Hearing Guilty 


Bail 
Not 
Set 


5,796 
7,209 
7,778 
9,377 


7.2 
8.1 
7.6 
5.6 


8,162 for which urinalysis tests were conducted. Given 
the number of cases which were reported, the shortfall 
had little effect. In addition, the following discussions 
are based on raw percentages and have not been 
subjected to any statistical tests of significance. 

For purposes of the demonstration project we were 
very interested in the relationship between the offense 
charged, specifically drug versus non-drug offenses, 
and the test result. Those charged with drug offenses 
were more likely to test positive (39 percent) than 
those charged with a non-drug offenses (21 percent). 

During the pretrial services interview individuals 
are questioned about substance abuse problems. The 
data demonstrate that some individuals who admitted 
to drug abuse problems did not test positive, and those 
who denied substance abuse problems in fact tested 
positive. Of the 2,417 defendants who admitted to a 
substance abuse problem 57 percent tested positive. 
Of the 5,329 defendants who denied substance abuse 
problems 16 percent tested positive. These data sug- 
gest that while drug testing is a useful tool, in that it 
identified drug users who would not otherwise have 
been identified, it is not a panacea, since it would have 
failed to identify 1,033 defendants with documented 
substance abuse problems; thus pretrial services offi- 
cers need to continue to question defendants about 
drug abuse and employ all other available means to 
identify drug use in defendants they investigate. 

One area which has received a significant amount of 
attention in the literature is the relationship between 
drug use and prior criminal activity. The data in the 
demonstration project showed that individuals with 
prior arrests and convictions were more likely to test 
positive (36 percent) than those with no prior criminal 
record (23 percent). Those with prior drug offenses 
tested positive 47 percent of the time. Defendants with 
pending matters, meaning they were either on proba- 
tion, parole, or pretrial release for prior offenses, 
tested positive 37 percent of the time. 

One of the more interesting, although somewhat 
predictable, demographic categories was education. 
As education levels went up drug use went down. 
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Those defendants who had less than a high school 
diploma or GED were positive 34 percent of the time. 
Those who completed high school or an equivalency 
were positive 31 percent of the time. Defendants who 
had college credits were positive 24 percent of the 
time, college graduates were positive 18 percent of the 
time, and those with post-graduate work were positive 
12 percent of the time. 

The remaining major demographic variables 
showed expected trends. Males tested positively (30 
percent) more frequently than females (26 percent). 
Defendants who were unemployed tested positive (32 
percent) more frequently than those who were em- 
ployed (27 percent). The variable of age showed some 
interesting results with those defendants 25 to 34 
showing the highest positive rate at 34 percent, fol- 
lowed by those 22 to 24 at 32 percent, those under 22 
at 29 percent, and those over 35 at 24 percent. 

The data indicate that while use of illegal sub- 
stances is higher in certain demographic groups, it is 
a problem which appears in every demographic cate- 
gory. 


Statistical Results From the Post-Conviction 
Phase of the Demonstration Project 


Post-conviction testing was undertaken in 32 sites 
in the eight demonstration districts. Table 7 depicts 
the number of defendants entering the post-conviction 
phase of the program and the results of their tests. The 
population consisted of 718 persons who were con- 
victed of felony offenses committed or concluded after 
January 1, 1989. 

Of the 718 defendants in the post-conviction phase 
of the project, 2 died while on supervision and 9 were 
deported. Both deaths and the majority of the depor- 
tations occurred prior to post-conviction testing. 


Drugs Identified in the Post-Conviction Phase 


Of the 718 defendants in the population, 91 submit- 
ted positive samples. Probation officers took a total of 
4,979 tests and received positive results on 248 (5 
percent) of those samples. Almost half of those posi- 
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Year Released a 
1987 59.2 
‘ 1988 48.8 
1989 48.9 
1990 43.7 
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TABLE 7. POST-CONVICTION TEST RESULTS 


Number of 
Eligible Number of Number of % of Tests 


District Offenders Tests Positives Positive 
Arkansas E 40 124 11 09 
Florida M 136 1,294 23 02 
Michigan E 64 342 20 06 
Minnesota 51 236 27 11 
Nevada 56 373 15 04 
New York S 166 772 112 15 
Nath Dakota 47 685 13 02 
Texas W 158 1,153 27 02 
Totals 718 4,979 248 05 


tives, 112 (45 percent), were collected in the Southern 
District of New York. None of the other districts 
approached the Southern District of New York’s rate 
of positives. Next were the Western District of Texas 
and the District of Minnesota which both had 27 
positives. 

Of the 248 positive tests, 24 were positive for more 
than one drug. As with the pretrial services phase, the 
most samples, 130, were positive for cocaine, again due 
to the high volume of cocaine positives in the Southern 
District ot New York. The second most frequently used 
substances were opiates, primarily morphine and co- 
deine, which accounted for a total of 71 positives. Of 
the remainder, 38 were positive for benzodiazepines, 
33 were positive for marijuana, 2 for barbiturates, and 
1 each for amphetamines and PCP. (In the post-con- 
viction phase, unless the supervising probation officer 
requested a marijuana test from the laboratory, it was 
not performed.) 

One of the most interesting results of the post-con- 
viction phase of the project was the small number of 
positives. Of the 4,979 tests conducted, only 248 (5 
percent) were returned positive. There are two possi- 
ble explanations for this outcome: The pretrial phase 
of the project may have been successful in deterring 
the majority of defendants from using drugs while 
they were under supervision; in the post-conviction 
phase of the project a number of individuals may have 
been tested for whom testing was not necessary. 

To determine the efficacy of post-conviction testing 
of all felony offenders under supervision would have 
required an experimental and control group model. 
This approach was not authorized by the Anti-Drug 
Abuse Act of 1988 and was not employed. The report 
wil! attempt to address these issues below. 


Response to Post-Conviction Supervision 


One of the more interesting questions which needs 
to be addressed is how well defendants performed 


under supervision and whether or not there was a 
relationship between use of drugs and response to 
supervision. However, the data available for such 
analysis are limited. At the end of the first year there 
were only 116 offenders in the post-conviction phase 
of the project; thus most of the 718 defendants in the 
post-conviction phase have been supervised for less 
than 1 year. Therefore, the failures are too infrequent 
for any meaningful analysis. 

Of the 718 offenders in the project, 15 (2.1 percent) 
had their supervision revoked, and 31 (4.3 percent) 
had violations pending before judicial officers. Those 
violations included absconding, rearrest, and drug 
use. Forty-six offenders (6.4 percent) faced formal 
charges of violating their supervision. 

Of the 46 with formal violations pending, 14 offend- 
ers submitted a total of 49 positives. Since the 49 
positives account for 20 percent of the 248 positives, 
and the defendants with formal charges pending ac- 
counted for only 6.4 percent of the population of 718, 
the possibility exists that there is a relationship be- 
tween the use of drugs and the response of supervision. 
However, insufficient data inhibit any reliable conclu- 
sions. 


Comparison of Offenders for Whom Drug Abuse 
Treatment Was a Condition of Supervision and Those 
for Whom Treatment Was Not a Condition 


In an effort to assess the worth of testing all offend- 
ers, the Probation and Pretrial Services Division cre- 
ated a quasi-experimental design based on whether 
the court ordered the offender to participate in drug 
abuse treatment as a condition of post-conviction su- 
pervision. The rationale was simple. Since the judicial 
officers felt that these offenders (in addition to being 
tested) should submit to drug abuse treatment, they 
would have been tested whether or not Congress 
passed the law mandating testing of felony offenders. 
Therefore, they constituted a comparison group. 

Of the 718 offenders, drug abuse treatment was 
ordered in 248 cases (35 percent). This category of 
offenders with drug abuse treatment conditions did 
not include those offenders for whom the judge set only 
alcohol abuse treatment as a condition of supervision. 
The remaining 470 did not have drug abuse treatment 
as a condition of post-release supervision. 

When the two groups are compared, several distinc- 
tions become evident. Offenders who did not have a 
drug abuse treatment condition accounted for 65 per- 
cent of the population but only 50 percent (2,490) of 
the tests taken. Thus they were tested less frequently 
than those defendants who had a drug abuse condi- 
tion, following the testing guidelines previously estab- 
lished by the Administrative Office of the United 
States Courts. 
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The data indicate that persons with drug abuse 
conditions are more likely to test positive, since 23 
percent of those defendants tested positive while only 
7 percent of those without drug abuse conditions 
tested positive. The data suggest that the expansion 
of testing to those defendants without drug abuse 
conditions, which in effect is what the demonstration 
project accomplished, identified more drug use but, 
given the cost, not substantially more drug use. 

Of the 470 defendants without drug abuse condi- 
tions, 34 (7 percent) submitted positive samples. Of 
the 2,490 tests that were conducted, only 67 (3 per- 
cent) were positive. Of the 248 individuals with drug 
abuse conditions, 57 (23 percent) submitted at least 
one positive sample. 

One variable which might have significance is the 
presence or absence of a drug abuse history. Probation 
and pretrial services records for the 718 defendants in 
the post-conviction group were examined in an effort 
to determine which defendants had illegal drug abuse 
histories. Those with any drug abuse history were 
divided into three groups: defendants with drug abuse 
histories within the year of arrest; those with drug 
abuse histories within 2 to 5 years of arrest; and those 
with drug abuse histories more than 5 years prior to 
the arrest. Those with no known drug abuse history 
were placed in a fourth category. There were 13 offend- 
ers for which no definitive data were available. 

Of the 718 defendants, 389 (54 percent) had no drug 
abuse history which was known to either probation or 
pretrial services. During the demonstration project, 
2,155 tests were taken involving these offenders, of 
which 30 (1.4 percent) were returned positive. A total 
of 18 of these offenders submitted positives, usually 
only one, for an offender positive rate of 4.6 percent. 
Thus, if testing had been ordered in only those cases 
with a drug abuse history available to the judicial 
officer at time of sentencing, the number of tests could 
have been reduced by 43 percent and only 30 positive 
specimens would have gone undetected. 

While some further analysis needs to be done, data 
are still being collected on those offenders who were 
sentenced under the provisions of the demonstration 
project. The initial data suggest that a target group of 
likely drug abusers could be identified. If such a group 
can be identified it would be more cost-effective, at 
least for post-conviction testing, to test only those 
individuals with drug abuse histories. 

Analysis of Offenders Participating in Both Phases of 
the Demonstration Project 


In the pretrial phase, of the 409 offenders from 
whom samples were requested, 53 (13 percent) refused 
to be tested. Of the 356 offenders who were tested, 112 
(31 percent) were positive. In comparing those who 
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tested positive at the initial appearance with those 
who tested negative, it becomes apparent that the 
system could identify the majority of offenders who are 
likely to test positive on subsequent post-conviction 
supervision. The 112 offenders who tested positive 
initially accounted for 109 (44 percent) of all the posi- 
tive tests submitted in the post-conviction phase, 
while the 244 offenders who tested negative at the 
initial appearance accounted for only 35 (14 percent) 
of all the positive tests submitted in the post-convic- 
tion phase. 

While initial appearance testing alone should not be 
the sole determinant of whether or not an offender is 
to be tested during post-conviction supervision, it 
could serve an important role in that regard. With a 
national system of initial appearance testing in place, 
mandatory post-conviction testing for all felony of- 
fenders would not be necessary to achieve the desired 
goal of a substantial reduction in drug use by offenders 
during post-conviction supervision. 


Conclusions 


The demonstration project has provided information 
about the possible consequences of establishing a na- 
tionwide system of drug testing in the Federal district 
courts. A review of the results from the eight pilot 


districts leads to a number of conclusions, including 
the following: 


1) Judges and magistrate judges overwhelmingly 
believe that pretrial drug testing is a valuable 
tool in implementing the provisions of the Bail 
Reform Act of 1984. 


Pretrial services urine testing prior to the initial 
appearance requires on-site testing equipment. 
Expansion of on-site drug testing into the entire 
Federal district court system would necessitate 
constructing restrooms and testing facilities to 
accommodate the procedures. 

Drug testing requires additional staff to imple- 
ment. 

Pretrial testing prior to the initial appearance 
identified 31 percent of all tested defendants in 
the eight pilot districts as drug users. 


There is no evidence that increased post-convic- 
tion testing would increase the identification of 
substance abuse by those under the supervision 
of the Federal probation system since current 
procedures identify the majority of drug users 
prior to this stage. 

There have been no formal legal challenges to 
the constitutionality of pretrial drug testing in 
the Federal system during the demonstration 
project. 


When Courts Find Jail and Prison 
Overcrowding Unconstitutional 


By RICHARD B. COLE AND JACK E. CALL* 


NTIL THE 1960’s, courts maintained a 
“hands-off” policy toward the administration 
of correctional institutions. Judges fre- 
quently stated the need to show deference to the 
expertise of correction officials. As late as 1974, the 
Supreme Court stated: 
Traditionally, federal courts have adopted a hands off attitude 
toward problems of prison administration. In part this policy is 
the product of various limitations on the scope of federal review 
of conditions in state penal institutions. .. . Suffice it to say that 
the problems in prisons are complex and intractable, and, more 
to the point, they are not readily susceptible of resolution by 
decree. Most require expertise, comprehensive planning, and the 
commitment of resources, all of which are peculiarly within the 
province of the legislative and executive branches of the govern- 
ment. For all of these reasons, courts are ill equipped to deal with 
the increasingly urgent problems of prison administration and 
reform. Judicial ecognition of that fact reflects no more than a 
healthy sense of realism. 


Notwithstanding this strong affirmation of a limited 
judicial role, the Court warned later in the same 
opinion that: 
... a policy of judicial restraint cannot encompass any failure to 
take cognizance of valid constitutional claims whether arising in 
a federal or state institution. When a prison regulation or practice 


offends a fundamental constitutional guarantee, federal courts 
will discharge their duty to protect constitutional rights.” 


Indeed, by the time the Supreme Court wrote these 
words, Federal courts were already deeply enmeshed 
in dealing with unconstitutional conditions in jails and 
prisons. 

Whereas earlier cases challenging conditions in 
prisons had been brought by individual prisoners 
seeking writs of habeas corpus for specific wrongs, 
cases were now brought under 42 U.S.C. sec. 1983, 
part of the Civil Rights Act of 1871, under which 
persons in state institutions may sue individuals 
working in the institutions who have, in the course of 
their state employment, deprived them of Federal 
constitutional rights. The statute authorizes not only 
money damages, but allows courts to order officials to 
take (or refrain from taking) actions which relate to 
constitutional violations.’ Also, plaintiffs more often 
brought their suits as class actions, representing all 
other prisoners in a facility who were affected the 
same way. Thus, courts were confronted with attacks 
on entire institutions or systems, shifting the focus 
from individual deprivations.* 


*Mr. Cole is adjunct faculty, Manchester Community Col- 
lege and Eastern Connecticut State University, and has re- 
cently retired from a legal career in the United States Coast 
Guard. Dr. Call is associate professor and chair, Department 
of Criminal Justice, Radford University. 


Complaints were brought regarding all phases of jail 
and prison life, including medical services, heating, 
sanitation, mail handling, rehabilitation programs, 
brutality, violence, and overcrowding. Federal district 
courts frequently found unconstitutional conditions 
and issued comprehensive remedial decrees to correct 
them. The 1970’s saw courts essentially take over 
prison systems in Arkansas, Alabama, Texas, and else- 
where. The cases often focused on old, outdated, and 
deteriorating facilities. Many of the judges expressed 
extreme consternation with the horrible conditions 
they found.® 


In 1979 and 1981, the United States Supreme Court 
for the first time examined cases which directly in- 
volved overcrowding. Bell v. Wolfish dealt with pretrial 
detainees, and Rhodes v. Chapman dealt with con- 
victed prisoners. Both focused on new facilities which 
had faced severe overcrowding problems shortly after 
opening. Lower courts found the overcrowded condi- 
tions to be unconstitutional, but, in both cases, the 
Supreme Court reversed. The cases conveyed a clear 
message that a slowdown was in order in judicial 
intervention. The opinions reaffirmed that these were 
problems best left to prison administrators.° 


This paper focuses on remedies—on how the courts 
deal with overcrowding, once it is found to be uncon- 
stitutional. There is a body of literature on how and 
why courts conclude that overcrowding is unconstitu- 
tional.’ There is a growing body of literature on the 
effectiveness and the after-effects of particular reme- 
dial decrees, such as recent books on the Ruiz case in 
Texas.® However, little attention has been devoted to 
the range of remedies used by courts and how they 
fashion those remedies. 

This paper will deal with those remedies which have 
been used in the 49 reported jail and prison overcrowd- 
ing cases since Wolfish and Chapman in 1979.° They 
are the only two Supreme Court cases dealing with 
overcrowding—and they clearly indicated that a dif- 
ferent approach was in order. Thus, they establish a 
logical beginning point. 


The Remedies 
Population Ceilings 


The remedy most often used by courts (26 cases) is 
to set a ceiling on the population of a jail or prison. In 
setting a maximum population limit, courts often con- 
sider the design capacity, expert testimony, and stan- 
dards set by organizations such as the American 
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Corrections Association, as well as information gar- 
nered from personal visits to the facilities. Based on 
all these factors, judges set limits designed to ensure 
that overcrowding does not reach the “cruel and un- 
usual” level. Usually the courts set an absolute limit 
for the facility or for parts of the facility. In other cases, 
limits are set unit-by-unit, or even cell-by-cell.’° Oc- 
casionally the ceiling is expressed in relation to a 
standard, such as one and one-half times the design 
capacity.’ Recognizing that a ceiling substantially 
below the current population (but placed in immediate 
effect) could result in large numbers of criminals being 
released at once, courts often order a phased reduction 
with intermediate caps enroute to the desired maxi- 
mum population.’” Sometimes these orders are accom- 
panied by a release order to bring about quicker 
compliance. Courts have coupled release orders with 
a threat that the court will do the releasing if prison 
officials do not.’ 

Courts differ in their views of the intrusiveness of 
the population cap remedy. In Barry, the Court of 
Appeals for the District of Columbia considered a 
challenge to a population cap set on the correctional 
facility at Occoquan, Virginia. The district court had 
held that the overcrowding in that facility had exacer- 
bated the effects of numerous deficiencies which vio- 
lated the Constitution. The appellate court felt the 
district court had used “. . . a last resort remedy as a 
first step.” Reminding the district court that a remedy 
must fit the violation and must be remedial in nature, 
the court of appeals sent the case back to the district 
court indicating that it should identify each specific 
unconstitutional condition and order them remedied. 
The courts should not take such a substantial step as 
setting population caps until state officials default on 
their obligation to remedy constitutional wrongs. The 
court of appeals felt that “it would have been difficult 
for the district court to fashion a remedy that more 
fundamentally implicates the tensions between the 
prerogatives of local authorities and the demands of 
the Constitution.”™ 

The Second Circuit Court of Appeals seems to agree. 
In deciding not to adopt a mandatory ceiling, a district 
court in New York stated: “The Second Circuit has 
expressed its disapproval of a district court setting an 
absolute population cap as a remedy for overcrowding 
because of the inflexibility of such a remedy.””” 

On remand in the Barry case, however, the District 
Court for the District of Columbia took a quite differ- 
ent view of the situation. Finding that the conditions 
still existed at the prison, the court felt that the court 
of appeals had pushed it into the details of prison 
administration—just what Wolfish had warned 
against! The court then ordered the defendants to 
submit a written report in 60 days detailing how they 
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anticipated correcting constitutional violations in the 
areas of sanitation, bathroom facilities, fire safety, 
health care, and staffing. Reviewing (and either ap- 
proving or disapproving) this report would certainly 
draw the court into consideration of many of the de- 
tails of running the prison—rather than just setting a 
limit and, in effect, telling the prison officials to use 
their expertise and allocate their resources in the 
manner they best see fit to reach the population ceil- 
ing. 

A Federal district court in Oregon appears to agree 
with its sister court in the District of Columbia. When 
ordering a reduction in phases (500 prisoners in 3 
months and another 250 in the next 3 months), the 
court stated that “[t]he order will not direct the state 
to adopt any particular methods to achieve this goal.””® 
Thus, while many courts order ceilings on populations 
of jails or prisons, they differ in their views on just how 
intrusive this remedy is and whether it complies with 
the philosophy of least intrusion into the domain of 
prison administrators. 


Cells: Occupancy and Sizes 


Acommon response among prison administrators to 
the overcrowding problem has been to house two (or 
more) confinees in a cell originally designed for one. In 
the Chapman case, the Supreme Court dealt with 
whether this practice is cruel and unusual punish- 
ment. Chapman presented the problem starkly, since 
it dealt with a new facility which had already been 
overrun quickly by the burgeoning prison population. 
The Supreme Court found that double-celling (often 
called double-bunking) was not unconstitutional per 
se. Nonetheless, courts have frequently found the 
practice to be unconstitutional in particular cases. 
When they do, the remedy is fashioned in a number of 
ways. 

Lareau dealt with the Hartford Community Correc- 
tional Center, a modern facility designed for 360 in- 
mates (pretrial detainees and convicted offenders) but 
housing around 550. Prisoners were double-bunked in 
cells of 60-65 square feet. The court banned double- 
bunking of detainees for more than 15 days or con- 
victed offenders for more than 30. In deciding whether 
some double-bunking may be allowed, other courts 
take into account the type of prisoner (length of sen- 
tence, violent nature of the crime), length of stay, 
square footage per inmate, and amount of time spent 
outside the cell. In Balla, the court set different re- 
quirements in different parts of the prison based on 
the type of inmates housed in each part, the length of 
their stay, square footage per inmate, and amount of 
time spent outside the cell. In Cody, the South Dakota 
State Penitentiary was ordered not to double-bunk 
prisoners without first screening for communicable 
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disease and not to double-bunk protective custody 
inmates at all. In Dawson, the court disallowed dou- 
ble-bunking in 35-square-foot cells and limited occu- 
pancy for juveniles to two inmates per cell. 

Rather than the number of occupants per cell, many 
courts focus on minimum cell sizes (or minimum space 
requirements for each prisoner.) In Martino, a district 
court in Oregon ordered a county jail to provide at least 
70 square feet of space per inmate, unless the hours 
spent per day in each cell were decreased. In Feliciano 
I, the district court ordered at least 35 square feet per 
inmate in individual cells and ordered that plans for 
new facilities include 55 square feet in dormitories or 
70 square feet per inmate in individual cells. Federal 
courts seem to be “reality-based” in ordering cell size 
requirements, in that the orders are tailored to at least 
allow for compliance within the existing facility. In one 
state case, by contrast, the West Virginia Penitentiary 
was ordered to meet minimum space requirements 
which required the state to increase existing cell size 
or engage in extensive renovation bordering on new 
construction.” 


Removal of State Prisoners From Local Jails 


One of the “spillover” effects of court-ordered popu- 
lation caps involving state prisons is that those prisons 
either slow down or stop their acceptance of sentenced 
prisoners from local jails. It is common for local facili- 
ties to house pretrial detainees and, often, prisoners 
with sentences of less than a year. However, when an 
inmate is convicted for a longer period and is ready for 
transfer to the state facility, the state facility may not 
be able to take any more prisoners without itself 
violating a population cap. The result is that the local 
facility becomes overcrowded, and the inmates chal- 
lenge the constitutionality of their confinement. Occa- 
sionally, if the litigation involving the state institution 
is still going on, the court will consolidate the cases 
and try to work out the problems in tandem. In Carter, 
the court had both the local and state facilities repre- 
sented in the case before it. The court ordered both 
parties to submit plans and eventually ordered the 
state to begin a phased program of removal of its 
sentenced inmates from the county facility. 


Whether or not both parties are joined in the same 
case, courts do not hesitate to take the same type of 
remedial action in these cases that they do in others. 
While sympathizing with the plight of these over- 
crowded and underfunded local jails, courts nonethe- 
less state that they must deal with the conditions 
before them. If those conditions do not pass constitu- 
tional muster, the courts will order that they be 
brought into line, notwithstanding the best efforts of 
local administrators and the fact that the fault really 
lies with the state institution.” 


Closing the Institution 


“Old Max shall be closed.””® With these dramatic 
words, a Federal district court in Colorado ordered the 
closure of the Colorado State Penitentiary. The court 
allowed the defendants to obtain relief from the order 
if they came up with a plan within 45 days to remedy 
the unconstitutional conditions. On appeal, the court 
of appeals ordered a reconsideration based on devel- 
opments in the construction of other facilities (money 
appropriated and building under way) and in light of 
the “present state of conditions.” The district court 
held a new hearing and concluded that the facilities 
remained unfit for occupancy and left that portion of 
the order intact.” 

The case of Wecht I began in 1976. After years of 
problems with compliance with “reams of opinions and 
orders,” the court concluded that “[iJt has become 
increasingly clear that the Jail cannot be brought into 
the 20th century, let alone the 21st. ... This Court has 
no choice other than to order that the Jail be closed.” 
The court ordered that no prisoners were to be housed 
in the 102-year-old facility after June 30, 1990 (which 
gave the county about 18 months to comply).” In 1988, 
the district court of Puerto Rico ordered the closing of 
a jail.” A district court in Tennessee ordered one 
building, a workhouse, closed.” 

In spite of these four examples of courts willing to 
take this drastic step, the more common attitude was 
expressed by a Federal district court in Pennsylvania 
when it concluded that “we might very well order that 
SCIP [State Correctional Institution at Pittsburgh] be 
closed immediately; it is an overcrowded, unsanitary, 
and understaffed fire trap. We are painfully aware, 
however, and take judicial notice, that there is no- 
where else in the Commonwealth to house these in- 
mates.” 

Fines 

Occasionally a court will couple the threat of a fine 
for noncompliance with a population cap or other 
order. Often this threat will come after a period of 
noncompliance, either in connection with a contempt 
citation or coupled with a directive. Sometimes courts 
set a fine of a certain amount for every prisoner above 
a cap, or they will order a facility to release all inmates 
in excess of a cap and charge a fine per releasee. 

In Fambro, the court outlined a step-by-step proce- 
dure. The first step was to set a population cap and 
then use contempt citations if the cap was not honored. 
Over 5 years of imposing fines for excess inmates had 
resulted in “potential fines . . . accruing for a period of 
years at between $10,000 and $40,000 per day”—but 
without solving the problem. The court moved on to 
set a weekly mechanism for release of prisoners. Each 
Friday the sheriff was to release prisoners who had 
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been in for 120 days or more, releasing misdemean- 
ants first, then felons (with those who had been in the 
longest getting out first), until the total population 
was reduced to 1,616. In Palmigiano, a district court 
in Rhode Island, following 11 years of problems in 
gaining compliance with a court-urdered population 
reduction, imposed fines of $50 per day for each de- 
tainee over 250 in a jail. In Albro, the court set ranges: 
$1,000 for each day that the county facility had 213- 
217 occupants; $2,000 if the number reached between 
218-222, etc., up to $10,000. 

The most egregious fine case was Feliciano I, in 
which the court imposed a fine of $50 per excess 
inmate per day. The amount of the fine would increase 
by $10 per day in each successive month up to $130 
per day. Although the projected fines totaled 
$3,510,000, the imposition of these stiff penalties was 
upheld by the court of appeals. 

Undoubtedly, the most unusual case involving fines 
was Tate. In that case, the court had ordered the state 
to allow no more than 30 state inmates to be housed 
in the Jefferson County Jail. When the state consis- 
tently failed to abide by this order, the court ordered 
the state to pay the county jail $100 per day per state 
inmate over the 30-inmate limit, to pay each inmate 
in the jail $25 per day per state inmate over the limit, 


and to pay $25 to each state inmate housed in the jail 
for more than 30 days. 


Other Construction 


When courts are considering what remedy to im- 
pose, they are often working against a backdrop of 
construction which has been either proposed or actu- 
ally begun. To what extent should courts incorporate 
within the scope of a remedial decree other construc- 
tion which is ongoing or which it thinks should be 
undertaken? In Wecht I, the court ordered the county 
to come up with a plan for new construction with a 
projected date to have the new facility in place. Amore 
typical response to dealing with new construction was 
articulated by the district court for Kansas in Reece: 

This Court has no reservoir of funds nor any suggested method 

of raising funds for the construction of a minimally sufficient jail. 

The Court has no architects, engineers, or general contractors 

standing by. Even if this Court could order a new jail built, it 

would not do so. A decision such as that is to be made by the 
political process, not by judicial fiat. 

Courts have included in their remedial decrees that, 
if construction is undertaken, they want to be part of 
the planning process. In French, the defendants were 
instructed to consult with the court before converting 
other buildings into housing units. In Martino, the 
court ordered that it be advised of all renovations. 


Combinations 


The typical remedial decree will often combine the 
above types of remedies. The decree may combine cell 
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size limitations with threatened fines. It may combine 
a population cap with a release order to get down to it, 
backed up by a threat of fines (or a court-determined 
release priority) for noncompliance. 


Retained Jurisdiction 


One of the hallmarks of the remedial decrees involv- 
ing jails and prisons (as well as other state institu- 
tions) is that the courts retain jurisdiction over the 
implementation of the decrees.” In the traditional 
model of a court case, the involvement of a court ends 
when it issues its decision, thereby resolving the dis- 
pute before it. However, through a variety of devices, 
courts issuing remedial decrees remain active in the 
case far beyond the date when they find conditions to 
be unconstitutional and order them corrected. In 
short, they become actively involved in administering 
the remedy. 


This is not a completely new role for courts. In cases 
involving divorce, bankruptcy, administration of dece- 
dents’ estates, and trust administration, courts have 
retained jurisdiction over cases, performing adminis- 
trative functions. Commentators suggest that courts 
are only doing in the remedial decree area what they 
have traditionally done when the circumstances called 
for it.“ However, a major difference in prison remedial 
decree cases is that courts are administering functions 
of another branch of government, often at a different 
level of government. Orders to government institu- 
tions involve the court in questions of bureaucratic 
administration and finance (with which they may be 
particularly ill-suited to deal). Additionally, because of 
the breadth of some of the orders, the length of time 
implementation lasts, and the interplay between dif- 
ferent branches of government, the cases attract much 
more media attention than the usual case where 
courts retain jurisdiction. 

One of the most common ingredients of a remedial 
decree is the appointment of a special master. Federal 
Rule of Civil Procedure 53 describes and authorizes 
this device in Federal cases. However, the rule seems 
to contemplate that this is an exceptional device to be 
used mainly to assist a judge in fact-finding.” This 
has not limited their use in Federal prison overcrowd- 
ing cases, where 11 courts have used special masters 
(or monitors). 


Special masters are assigned typical duties—to hold 
hearings, collect evidence, and report back to the judge 
with findings of fact. However, they have also been 
given authority to make recommendations, to make 
decisions on a day-to-day basis, to review proposals by 
the parties, and, essentially, to administer the prison. 
A notable exception to this practice is the decision in 
Feliciano I, in which the district court in Puerto Rico 
declined to appoint a special master because it was of 


the opinion that “the Commonwealth must learn to 
run their own prisons.” In West, the court threatened 
the appointment of a special master for noncompli- 
ance. After ordering a population reduction in the Las 
Vegas Metropolitan Police Department Jails, and giv- 
ing the defendants 6 months to comply, the court 
stated: 
The defendants are warned, however, that if the population 
reduction does not proceed with “all deliberate speed,” this Court 
will not hesitate at any time to provide by subsequent order the 
specific manner in which the population cap shall be reached and 


maintained and appoint a special master at the defendant’s 
expense to enforce this Court’s order in that regard.*! 


Courts also appoint monitors, primarily to report 
back to them on the progress of the defendants in 
implementing the remedial decree. Another device for 
monitoring compliance is a required progress report 
from the defendants on a monthly (or longer) basis. 
Finally, defendants are often required to return to 
court with plans for carrying out the decree of the 
court. These plans may cover release of prisoners, 
structural changes in the facility, or other construc- 
tion. Whatever device is chosen by a court (special 
master, monitors, progress reports, or implementation 
plans), one thing is certain—the court will be heavily 
involved in administering the decree, often for many 
years. 


Fashioning the Remedies 


Having considered the range of remedies courts use 
in these cases, it would be helpful to consider how they 
seem to arrive at the appropriate remedy in a particu- 
lar case. 


The Record 


In reaching a determination that overcrowding is 
unconstitutional, courts amass large records of evi- 
dence concerning the institutions. Court opinions rou- 
tinely run 30-50 pages in length, detailing the 
dimensions of cells and other spaces, prison practices, 
expert testimony, personal observations, standards of 
professional groups, design capacities, etc. Obviously, 
the court must first turn to this record to begin to 
shape a remedy to “fix” the wrongs it has identified as 
being constitutional in stature. 


Specific Factors 


Remedies which entail making structural changes 
in buildings, constructing new facilities, moving in- 
mates around within existing facilities, closing jails or 
prisons, and paying fines all involve the expenditure 
of funds. How do the courts react when the evidence 
at trial shows that prison administrators have done 
all they can within their resources, but the result has 
been unconstitutional conditions? Should a court con- 
sider the costs of the remedy it imposes? Most courts 
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considering this question have responded in the nega- 
tive. For example, the District Court of South Dakota 
in Cody concluded that, while it was aware of the 
financial restraints which had faced corrections offi- 
cials in that case, as well as the good will shown by 
those officials, such factors did not constitute a de- 
fense. The court explained that “[i]f the state wishes 
to hold inmates in institutions, it must provide the 
funds to maintain the inmates in a constitutional 
manner. These considerations properly are weighed by 
the legislature and prison administration rather than 
a court.”” In French, the court indicated that while 
lack of funds may explain the existence of violations, 
it did not excuse them. And in Hutchings, the court 
held that “a claim that financial restrictions have 
prevented improvements in jail conditions is not a 
defense to constitutional violations.” 

A somewhat different view was expressed in Tous- 
saint: “[T]he Court must consider the cost of compli- 
ance and the effects of relief upon prison security. . . . 
If the state has taken bona fide steps to alieviate poor 
prison conditions, courts should defer to the policy 
choices the state has made when shaping its remedy.” 


While the court in Toussaint was also concerned 
about the effect of its order on security, other courts 
disagree. In Lareau, the court clearly placed the blame 
on the state if dangerous prisoners had to be released 
under its decree. “In view of the options available to 
the State to remedy conditions found unconstitutional 
by the court—options clearly within the reach of State 
officials—the responsibility for the release into the 
community of any potentially dangerous inmates rests 
squarely on the shoulders of the state officials whose 
actions, inaction or abdication of public trust lead to 
any such release.”” Courts generally do not consider 
whether carrying out their orders will be inconvenient 
for the state. They do often take note of construction 
which is proposed, funded, or begun, in deciding how 
to shape the remedy. Usually the court will conclude 
that, the new construction notwithstanding, the un- 
constitutional conditions in the facility being chal- 
lenged in court cannot simply continue until the new 
construction has been completed. 


Relief Requested by Plaintiff 


In a traditional civil suit, once the plaintiff prevails 
on the merits of the case, he must next prove damages 
to correspond with the relief requested when the suit 
was filed. Thus, it might be assumed that courts would 
rely on (or at least strongly consider) the relief re- 
quested by plaintiffs in institutional litigation as well. 
However, in most cases it is not possible to tell whether 
the plaintiff has been specific in the request for relief. 
In their opinions, courts refer to the plaintiffs as 
having requested “injunctive relief,” “declaratory and 
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injunctive relief,” or “such equitable relief as is appro- 
priate.” In French, the plaintiffs sought to enjoin the 
defendants “from further violations.” 


Even where the plaintiffs are most specific, courts 
generally do not adopt plaintiffs’ requested relief, even 
as the starting point in designing the remedy. In 
Fisher, the plaintiffs had requested a population cap 
on the New York City Correctional Institution for Men, 
a prohibition on double-bunking in particular parts of 
the facility, and an order to build or annex 400 addi- 
tional cells. The court, finding that the defendants had 
made extraordinary efforts to meet constitutional 
standards, preferred to leave it to the parties to confer 
and recommend a plan. The court eventually adopted 
most of the defendants’ proposal. 


The Role of the Parties 


Frequently, the parties will themselves work out the 
remedy through the mechanism of a consent decree.” 
When the parties agree on what remedial steps should 
be taken, they formalize an agreement and present it 
to the court. If the court accepts the agreement, it will 
adopt it as a consent decree, bringing the imprimatur 
of the court—and its enforcement powers—to bear. 
Sometimes the parties reach this agreement prior to 
the court making findings that conditions are uncon- 
stitutional; in other words, they settle the case. In 
other instances, the consent decree will be the result 
of agreement after the court has found unconstitu- 
tional overcrowding. In either situation, the court will 
still play an active role in approving the agreement, in 
issuing the consent decree, and in monitoring the 
implementation phase. Nevertheless, the parties are 
the “prime movers” in fashioning the remedy in a 
consent decree case. 


Where the court determines the overcrowding is 
unconstitutional and a consent decree does not come 
about at the initiative of the parties, to what extent 
will the parties help to shape the remedy adopted by 
the court? A finding that conditions in a facility are 
unconstitutional is a significant one which may entail 
substantial expenditures by defendants to remedy, not 
to mention the political costs of having their institu- 
tion labeled as imposing “cruel and unusual punish- 
ment” on their inmates. With an impact this 
substantial, one might expect the courts to at least 
give the defendant the consideration of some input 
into the way the price will be paid and the defects 
remedied. 


In their opinions, the courts usually pay obeisance 
to the principle of deferring to the expertise of the 
prison administrator-defendants in deciding on and 
carrying out the mechanism to correct the deficiencies. 
They commonly talk of “letting the parties work it out.” 
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In Ruiz I, the court gave the parties an opportunity 
to attempt to reach an agreement and present it to the 
court. If the parties could i:ot agree within a reason- 
able time, they were to submit separate proposals to 
the court. In fact, the parties did reach agreement on 
most of the issues. 


Out of the 49 published cases since Wolfish in which 
the court ruled in favor of the inmate-plaintiffs, the 
court invited the input of the defendants (and often the 
plaintiffs) in nearly half (21). In actual practice, how- 
ever, the apparent “deference” to prison administra- 
tors may be illusory in many of these cases. By the time 
the court has described in minute detail what the 
conditions are, whether they pass constitutional mus- 
ter, and, if not, how they fail to measure up, the 
discretion which the defendant has in crafting the 
proposed remedy is often quite circumscribed. If a 
court has determined that, given the existing size of 
cells in a prison, double-bunking is unconstitutional, 
there will not be much room to maneuver or creatively 
design a remedy for that deficiency—double-bunking 
must stop! In Tillery, the court, seeking to avoid “judi- 
cial incursions into the day-to-day administration of 
penal institutions,” gave the defendants 3 months to 
come up with a plan. The court provided what it 
termed “Constitutional guideposts”— which covered 
what constituted adequate cells, numbers of inmates, 
staffing, and the elimination of double-celling. And in 
Feliciano I, the court in Puerto Rico invited both sides 
to submit plans, but provided detailed instructions 
which included minimum cell sizes in the existing 
facility as well as a planned facility. Of course, the 
defendants can propose time periods to comply, and 
perhaps recommend phases of compliance to soften 
the blow, but the substance of the decision often has 
been largely determined by the court. 


In many cases the court does not request input from 
the parties on fashioning the decree. One factor may 
be the perceived lack of good faith of the defendants. 
During the trial on the merits of whether conditions 
are unconstitutional, courts form strong opinions of 
the defendants’ good faith in trying to run a facility 
which meets constitutional standards. Where the 
courts doubt the good faith of the defendants, they say 
so. One court cited the defendants’ “historical failure 
to comply with the constitution.”” Another court 
stated that “the County’s interest in not providing 
more prison space is obvious.”” Where a court feels 
that the defendants are acting in good faith (in run- 
ning the facility or in trying to remedy the constitu- 
tional defects), it is more likely to seek their assistance 
in the remedy phase of the trial. Because state officials 
had demonstrated a “willingness to take steps to cor- 
rect this problem,” the court in Canterino decided to 
allow the state to devise its own compliance action. 
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Whereas it has been seen that good faith on the part 
of the defendants will not avoid a finding that over- 
crowding is unconstitutional and must be remedied, 
evidence of such good faith may be advantageous to 
the defendants in gaining them an opportunity to 
participate in the remedy-fashioning process. 

It would seem to be in the interest of the defendants 
to participate in the process of designing the remedy. 
In addition to the opportunity to use their expertise to 
help ensure that the actions they are directed to per- 
form are professionally sound, they may be able to 
reduce the inconvenience and the “discomfort factor” 
which inevitably would accompany any court-ordered 
remedial actions. Further, there are many who feel 
that, in reality, the interests of the defendants often 
end up aligned with those of the plaintiffs in cases of 
this type.“ The existence of a court order which re- 
quires substantial funding is a “big stick” for correc- 
tions officials to use to obtain funds which they might 
not otherwise be able to obtain. Corrections officials, 
just like the plaintiffs, want facilities that are modern, 
adequate, secure, and well supplied with services. 
Thus, while at first glance it would seem that the 
defendants would want to participate mainly to con- 
trol and minimize the impact of the remedial decree, 
in fact they may additionally see the decree as a device 
to be used in their own interest—and the stronger it 
is, the better it will be for obtaining resources.” 


Appellate Court Treatment of Remedy Issues 


Remedies imposed by trial courts were supported by 
courts of appeals in a majority of cases. Twenty-one 
cases were decided on appeal.”” In 12 of those cases, 
the remedy imposed by the district court was upheld.” 
(In a 13th case, the court of appeals imposed a remedy 
the trial court had declined to impose.) In 3 of these 13 
cases, the appellate court devoted very little or no 
discussion to the remedy issue.“ 


In several of these cases in which the lower court 


remedy was upheld on appeal, there was an interest- 


ing common theme.” Corrections authorities argued 
(usually among other things) that the lower court 
remedy should not be enforced because the govern- 
ment could not comply with either a population cap or 
an order that all inmates be provided a minimum 
amount of space. The government essentially argued 
that it could not comply because inmate populations 
had grown much more rapidly than expected, and the 
government lacked the resources to provide other 
housing for this sudden influx of inmates. The appel- 
late courts responded that the government had been 
aware of the increasing inmate population problem for 
quite some time and had done nothing about it or that 
the failure to do anything about the problem was not 
so much a lack of resources as a lack of political will. 


And in another case, Badgley, the Second Circuit 
Court of Appeals overturned a district court’s refusal 
to hold a county in contempt of court for its persistent 
noncompliance with a population cap established by a 
consent decree. The district court had found that it 
was impossible for the county to comply, but the court 
of appeals, citing the county’s “abysmal” record of 
compliance, concluded that the county’s lack of com- 
pliance resulted from “political difficulties rather than 
physical impossibilities.”” 

The Fourth Circuit Court of Appeals, in Plyler, took 
a quite different approach to this issue. The South 
Carolina Department of Corrections and a group of 
inmates entered into a consent decree in which South 
Carolina, which was in the process of building some 
new prisons, agreed not to double-cell any new cells of 
less than 100 square feet. At the time of the agree- 
ment, South Carolina anticipated a prison population 
growth of 30-50 inmates per month between 1985 and 
1990. Instead it averaged a growth rate of 74 inmates 
per month in 1985 and 84 per month in 1986. The 
consent decree had anticipated that inmate growth 
projections might be inaccurate and stipulated that in 
that eventuality “the Court shall order immediate 
relief, which may include population reductions, re- 
lease or transfer of prisoners . . . or other appropriate 
relief.” 

Under the circumstances, the district court con- 
cluded that modification of the consent decree provi- 
sion that prohibited double-celling of cells of less than 
100 square feet was not “other appropriate relief.” The 
Fourth Circuit disagreed, holding that “the district 
court clearly erred in assessing the degree of potential 
harm to inmates [if the provision was modified] as 
contrasted with the risks to the public [if the provision 
was not modified] and it abused its discretion in deny- 
ing the current request for modification.” 

In addition to Plyler, there were seven other cases 
that did not support lower court remedies.” In three 
of these cases, the court of appeals reversed the finding 
of the district court that the overcrowded conditions 
were unconstitutional, thereby making the remedy 
issue moot.” In the four remaining cases, the courts 
of appeals were quite anxious that the district courts 
impose the least intrusive remedy possible. In Ruiz IV, 
for example, the Fifth Circuit Court of Appeals over- 
turned a district court’s ban on double-celling, indicat- 
ing that “[d]irecting state officials to achieve specific 
results should suffice; how they will achieve those 
results must be left to them unless and until it can be 
demonstrated judicial intervention is necessary.” 
And, as discussed earlier in this article, in Barry II, 
the D.C. Court of Appeals, in a 2-1 decision, viewed a 
population cap as “a last resort remedy” which “was 
much too blunt an instrument in view of the court’s 
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specific findings of ‘deficiencies’ which the District of 
Columbia was ordered to correct.” The court of ap- 
peals felt that a specific remedy for the cause of each 
deficiency would have been more consistent with Su- 
preme Court decisions. 

The appellate cases do not provide a clear pattern 
that will permit one to predict with confidence the 
likely reaction of these courts to remedies imposed by 
district courts. Of course, there is some chance that 
the central finding of unconstitutional conditions will 
itself be reversed, as happened in three cases here. 
But, if that did not happen, the appellate courts were 
more likely than not to leave the lower court’s remedy 
undisturbed. 


The Future 


Three developments have implications for the con- 
tinued use of the remedies described earlier. In many 
of the cases, there is a notion that the remedial decree 
is intended to deal with an existing institution until 
new construction (often ongoing) is completed. The 
implication is that the completion of this construction 
will alleviate the unconstitutional overcrowding. 
Much of this construction should be complete or nearly 
so. Although there is evidence that where space is 
available it will be filled, perhaps the construction will 
allow the housing of more inmates without crossing 
the line from being full (or crowded) to unconstitution- 
ally overcrowded. 

A second development is that courts seem to be 
exasperated with their often long and ineffective in- 
volvement in the remedy phases of these cases. This 
could lead to initial remedial decrees which are more 
intrusive than in the past and less willingness to allow 
the parties to assist in fashioning the remedy. In 
Twelve John Does, the court reviewed its 1982 decree 
and denied a motion by the defendants to modify it. 
“The sorry record of dereliction amassed by the Dis- 
trict, its lack of creativity in fashioning ways to reduce 
overcrowding and its relentless recalcitrance suggest 
that the district court would be justified in reassessing 
what sanctions will finally guarantee the District’s 
compliance.” Similar sentiments were expressed by 
the district court in Rhode Island after 11 years of 
superintending a case there: “[T]his Court has finally, 
regretfully, reached the end of its Job-like patience 
with the state’s inability, over more than a decade, to 
accomplish the agreed upon changes within estab- 
lished time frames.” A district court judge in Penn- 
sylvania indicated that “[hJaving spent the last 13 
years dealing with the Allegheny County Jail, we are 
not inclined to want to supervise SCIP [State Correc- 
tional Institution at Pittsburgh] for the next 13 
years.”° These observations and sentences could lead 
to earlier adoption of harsher remedies and less con- 
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cern with consulting the parties for recommendations 
on what should be done. 

A final development with portents for the future is 
a case recently decided by the Supreme Court which 
upheld the right of a district court to order a tax 
increase needed to finance court-ordered desegrega- 
tion.” While it was not a prison case, the implied 
approval of substantial court involvement in remedy- 
ing constitutional wrongs and the actual approval of 
the exercise of broad remedial powers are equally 
applicable to prison overcrowding cases. In fact, in his 
dissent, Justice Kennedy recognizes that the reason- 
ing of the case would apply equally to prison conditions 
cases. 


Lessons Learned 


From the above discussion, corrections officials 
should be aware that there is a wide variety of reme- 
dial measures they may face if a court decides that 
their facility is unconstitutionally overcrowded. Thus, 
the result in a particular case is difficult to predict. 
What is apparent from the cases discussed in this 
article is that when correctional facilities lose over- 
crowding cases, the remedy imposed by the courts 
often makes life considerably more difficult for these 
facilities. Thus, it would be in the interest of these 
facilities to do what they can to maximize their ability 
to influence the remedy imposed. 

Toward this end, officials should be diligent in show- 
ing at trial that they have tried, in good faith, to do the 
best they could given the resource constraints under 
which they have acted. Establishing good faith should 
increase the chances that the court will seek their 
input on what the remedy should be.” Additionally, 
officials should be ready with a plan (and be ready to 
negotiate) for bringing their facility into compliance. 
The presentation of a well-thought-out and reasonable 
plan may allow the correctional officials to correct the 
deficiencies in the manner and at the pace they deem 
most professionally appropriate. 
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that plaintiffs cannot succeed in cases alleging unconstitutional 
conditions of confinement unless they are able to demonstrate that 
government officials were deliberately indifferent to those condi- 
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the courts to look only at the behavior of corrections officials or all 
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BIBLIOGRAPHY 


Call, Jack E. “Lower Court Treatment of Jail and Prison Overcrowd- 

ing Cases: A Second Look.” Federal Probation, June 1988, p. 34. 
. “Recent Case Law on Overcrowded Conditions of Confine- 
ment.” Federal Probation, September 1983, p. 23. 

Cavanagh, Ralph, and Sarat, Austin. “Thinking About Courts: To- 
ward and Beyond a Jurisprudence of Judicial Competence.” Law 
and Society Review, Vol. 14, No. 2 (Winter, 1980), p. 371. 

Clear, Todd R., and College, George F. American Corrections (2nd 
ed.). Pacific Grove, CA: Brooks/Cole Publishing Co., 1990. 

Cooper, Phillip J. Hard Judicial Choices. New York: Oxford Univer- 
sity Press, 1988. 

Crouch, Ben M., and Marquart, James W. An Appeal to Justice: 
Litigated Reform of Texas Prisons. Austin: University of Texas 
Press, 1989. 

Eisenberg, T., and Yeazell, S. “The Ordinary and Extraordinary in 
Institutional Litigation.” Harvard Law Review, Vol. 93, 1980, p. 
465. 

Hanson, Roger A. “Contending Perspectives on Federal Court Ef- 
forts to Reform State Institutions.” University of Colorado Law 
Review, Vol. 59, 1988, p. 289. 

Horowitz, Donald L. “Decreeing Organizational Change: Judicial 
Supervision of Public Institutions.” Duke Law Journal, 1983, p. 
1265. 

Martin, Steve J., and Whittington, Harry M. The Walls Came 
Tumbling Down. Austin: Texas Monthly Press, 1987. 


CASES USED IN MAKING 
STATISTICAL TABULATIONS 


Albro v. County of Onondaga, N.Y., 627 F.Supp. 1280 
(N.D.N.Y. 1986) (Albro) 

Badgley v. Santacroce, 800 F.2d 33 (2d Cir. 1986)(Badgley) 
Balla v. Board of Corrections, 656 F.Supp. 1108 (D.Idaho 
1987)Balla I) 


Benjamin v. Malcolm, 495 F.Supp. 1357 (S.D.N.Y. 
1980\Benjamin) 


March 1992 


Canterino v. Wilson, 546 F.Supp. 174 (W.D.Ky. 1982)(Can- 
terino) 

Capps v. Atiyeh, 495 F.Supp. 802 (D.Ore. 1980)(Capps) 
Carter v. Knox County, Tenn. 887 F.2d 1287 (6th Cir. 
1989)(Carter) 

Cody v: Hillard, 599 F. Supp. 1025 (D.S.D. 1984)(Cody II 
Crain v. Bordenkircher, 342 S.E.2d 422 (W.Va. 1986\Crain) 


. Dawson v. Kendrick, 527 F.Supp. 1252 (S.D.W.Va. 


1981)(Dawson) 


. Fambro v. Fulton County, Ga., 713 F.Supp. 1426 (N.D.Ga. 


1989)(Fambro) 


. Feliciano v. Barcelo, 497 F.Supp. 14 (D.P.R. 1979) (Feliciano 


. Fisher v. Koehler, 692 F.Supp. 1519 (S.D.N.Y. 1988)(Koehler) 
. French v. Owens, 538 F.Supp. 910 (S.D.Ind. 1982)(French I) 
. Gilland v. Owens, 718 F.Supp. 665 (W.D.Tenn. 1989)Gil- 


land) 


. Gross v. Tazewell County Jail, 533 F.Supp. 413 (W.D.Va. 


1982)(Gross) 


. Grubbs v. Bradley, 552 F.Supp. 1052 (M.D.Tenn. 


1982)(Grubbs) 


. Heitman v. Gabriel, 524 F.Supp. 622 (W.D.Mo. 1981)(Heit- 


man) 


. Hendrix v. Faulkner, 525 F.Supp. 435 (N.D.Ind. 1981)(Hen- 


drix) 


. Hutchings v. Corum, 501 F.Supp. 1276 (W.D.Mo. 


1980)(Hutchings) 


. Inmates of Allegheny County v. Wecht, 565 F.Supp. 1278 


(W.D.Pa. 1983)(Wecht I) 


. Inmates of Allegheny County v. Wecht, 699 F.Supp. 1137 


(W.D.Pa. 1988)(Wecht II) 


. Inmates of Riverside County Jail v. Clark, 192 Cal. Rptr. 823 


(App. 1983)(Clark) 


. Inmates of Suffolk County Jail v. Kearney, 734 F.Supp. 561 


(D.Mass. 1990)(Kearney) (See also a related case, Attorney 
General v. Sheriff of Suffolk County, 477 N.E.2d 361 (Mass. 
1985)) 


. Jackson v. Gardner, 639 F.Supp. 1005 (E.D.Tenn. 


1986)(Jackson) 


. Lareau v. Manson, 507 F.Supp. 1177 (D.Conn. 1980)\(Lareau 


+9) 


. Mallery v. Lewis, 678 P.2d 19 (Idaho 1983)(Mallery) 
. Martino v. Carey, 563 F.Supp. 984 (D.Ore. 1983)Martino) 
. McMurry v. Phelps, 533 F.Supp. 742 (W.D.La. 1982)(Mc- 


Murry) 


. Monmouth County Corr. Inst. Inmates v. Lanzaro, 595 


F.Supp. 1417 (D.N.J. 1984)(Lanzaro I) 


. Monmouth County Corr. Inst. Inmates v. Lanzaro, 695 F. 


Supp. 759 (D.N.J. 1988)(Lanzaro IT) 


. Occoquan v. Barry, 650 F. Supp. 619 (D.D.C. 1986)(Barry I) 
. Palmigiano v. DiPrete, 700 F.Supp. 1180 (D.R.I. 1988)(Pal- 


migiano) 


. Plyler v. Evatt, 846 F.2d 208 (4th Cir. 1988)(Plyler) 

. Ramos v. Lamm, 639 F.2d 559 (10 Cir. 1980)(Ramos II) 

. Reece v. Gregg, 650 F.Supp. 1297 (D.Kan. 1986)(Reece) 

. Richardson v. Sheriff of Middlesex County, 553 N.E.2d 1286 


(Mass. 1990)(Richardson) 


. Rogers v. Etowah County, 717 F.Supp. 778 (N.D.Ala. 


1989)(Rogers) 


. Ruiz v. Estelle, 503 F.Supp. 1265 (S.D. Texas 1980)(Ruiz I) 
. Smith v. Fairman, 528 F.Supp. 186 (C.D.IIl. 1981)(Smith I) 
. Tate v. Frey, 673 F.Supp. 880 (W.D.Ky. 1987)(Tate) 

. Tillery v. Owens, 719 F.Supp. 1256 (W.D.Pa. 1989)Tillery) 


6. 
9. 
10 
12 
13 
14 
15 
16 
18 
20 
2) 
22 
23 
24 
25 
26 
27 
28 
29 
30 
32 | 
33 
34 
36 
1. 
2 
3. 
39 
40 
4 


43. 


47. 


49. 


Poe 


JAIL AND PRISON OVERCROWDING 


Toussaint v. McCarthy, 587 F.Supp. 1388 (N.D.Cal. 
1984)(Toussaint I) 

Twelve John Does v. Dist. of Col., 861 F.2d 295 (D.C. Cir. 
198812 John Does I) 

Union County Jail Inmates v. Scanlon, 537 F.Supp. 993 
(D.N.J. 1982UCJ Inmates) 

United States v. Michigan, 680 F.Supp. 928 (W.D.Mich. 
1987)(Michigan) 

Vasquez v. Gray, 523 F.Supp. 1359 (S.D.N.Y. 1981)(Vasquez) 
West v. Lamb, 497 F.Supp. 989 (D.Nev. 1980)(West) 

Wilson v. Superior Court, 240 Cal Rptr. 131 (App. 1987)(Wil- 
son) 


OTHER CASES CITED 


Balla v. Board of Corrections, 869 F.2d 461 (9th Cir. 
1989)Balla II) 

Bell v. Wolfish, 441 U.S. 520 (1979) 

Cody v. Hillard, 830 F.2d 912 (8th Cir. 1987, en banc)(Cody 
Il) 

French v. Owens, 777 F.2d 1250 (7th Cir. 1985)(French IT) 
Holt v. Sarver, 309 F.Supp. 362 (E.D.Ark. 1970)(Holt) 
Inmates of Allegheny County Jail v. Wecht, 847 F.2d 147 (3d 
Cir. 1989)(Wecht IIIT) 


21. 


22. 


Lareau v. Manson, 651 F.2d 96 (2d Cir. 1981)(Lareau II) 
Missouri v. Jenkins, 110 S.Ct. 1651 (1990) 
Morales-Feliciano v. Parole Board, 697 F.Supp. 37 (D.PR. 
1988)(Feliciano IT) 

Morales-Feliciano v. Parole Board, 887 F.2d 1(1st Cir. 
1989)(Feliciano ITI) 


. Occoquan v. Barry, 844 F.2d 828 (D.C.Cir. 1988)\Barry II) 


Procunier v. Martinez, 416 U.S. 396 (1974)(Procunier) 
Ramos v. Lamm, 485 F.Supp. 122 (D.Colo. 1979\(Ramos I) 
Ramos v. Lamm, 520 F.Supp. 1059 (D.Colo. 1981)(Ramos III) 


. Ruiz v. Estelle, 650 F.2d 555 (5th Cir. 1981)(Ruiz II) 


Ruiz v. Estelle, 666 F.2d 854 (5th Cir. 1982)(Ruiz III) 


. Ruiz v. Estelle, 679 F.2d 1115 (5th Cir. 1982)(Ruiz IV) 


Smith v. Fairman, 690 F.2d 122 (7th Cir. 1982\Smith I] 
Toussaint v. Yockey, 722 F.2d 1490 (9th Cir. 1984)(Toussaint 
Il) 

Twelve John Does v. District of Columbia, 855 F.2d 874 
(D.C.Cir. 1988)(12 John Does) 

Union County Jail Inmates v. DiBuono, 713 F.2d 984 (3d Cir. 
1983)(DiBuono) 

Wellman v. Faulkner, 715 F.2d 269 (7th Cir. 1983)(Wellman) 


39 
= 7. 
8. 
44. 9. a 
45. 10. : 
46. 
= 1% 
48. 13. 
|__| 14, 
1 
16, 
18. 
2. 19. 
3. 
20. . 
= 


The Ideal Meets the Real With 
the D.U.I. Offender 


By THomas P. BRENNAN, Pu.D.* 
Assistant Director, Social Service Department, Circuit Court of Cook County 


INCE THE mid-1980’s, the Social Service De- 
partment of the Circuit Court of Cook County 
has been the agency targeted to provide serv- 
ice to high risk offenders found guilty of D.U.I. (driv- 
ing under the influence).’ Early on—in December 
1981—the D.U.I. reporting caseload was approxi- 
mately 250 of a total 5,000 reporting cases, or 5 per- 
cent.” By December 1985, the D.U.I. reporting 
caseload was approximately 1,500 of a total 9,000 
reporting cases, or 17 percent.* By November 1990, 
the D.U.I. reporting caseload rose to approximately 
6,400 of a total 13,700 reporting cases, or 47 per- 
cent.* Such rapid growth placed the Department in 
the position of juggling a professional ideal of service 
with the reality of insufficient resources and ever- 
increasing numbers of offenders requiring service. 
The intent of this article is to share the experience 
and perceptions of the Social Service Department re- 
garding its responsibility to provide service to the 
D.U.I. offender. The article discusses the Depart- 
ment’s approach which integrates the criminal justice 
and the mental health systems.° The Department’s 
intent has been to close the gap between these two 
systems and to provide service to those defendants 
who, in the past, have been missed by one or both 
systems. The article focuses on the Department’s point 
of view regarding treatment, the authority on which 
the Department’s D.U.I. Intervention Program is 
based, the structure of the program, the value of court 
intervention with the D.U.I. offender, the types of 
offenders in the program, and related issues.° 


Point of View 


The Department views alcoholism as a disease. This 
is not to say that every D.U.I. offender is an alcoholic. 
In reality, some D.U.I. offenders are addicted, some 
indicate problematic use, and others indicate nonprob- 
lematic use except for, perhaps, the incident which has 
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brought them before the court. In the Department’s 
view, a purely punitive approach is ineffective. In- 
stead, what every D.U.I. offender needs is either edu- 
cation or treatment, or both, as well as casework 
intervention. A response to the treatment needs of the 
offender is absolutely essential if recidivism is to be 
prevented. That is, if the problematic drinking and/or 
the dependency/addiction is not addressed, the of- 
fender will be back in the criminal justice system. 
The Department is supported in such point of view 
by Marshall (1988) who, as an educator and adminis- 
trator in the field of traffic safety, is convinced that a 
systems approach (a comprehensive program touching 
on all facets of traffic and highway safety) to highway 
safety and drunk driving is paying dividends: 
I am equally convinced that the systems approach must include 
strong provisions for treatment for those drivers who repeatedly 
drink to excess, and education for all drivers. The systems ap- 


proach offers strategic potential for effecting substantive reduc- 
tions in drunk driving and traffic crashes in general (p. 1). 


Marshall (1988) cites Pisani (1986) in emphasizing the 
need for treatment and that it should not be a substi- 
tute for other sanctions, but an indispensable comple- 
ment. 


The Department contends that individuals who 
drink and drive have a lethal weapon in their hands 
when they drive. Those who drink lower their thresh- 
old of suppression and increase the possibility of act- 
ing out in a number of different ways. Their thinking 
is blurred, and their reactions are slowed down. They 
become impaired and dangerous when behind the 
wheel of an automobile. 

The Department’s point of view is supported by 
statute, by state rules and regulations, and by county 
circuit court rules. These rules and regulations pave 
the way for an approach which includes treatment as 
well as punishment. They provide the platform from 
which to integrate the criminal justice system and the 
mental health system. The goal is to prevent further 
breaking of the law and, subsequently, prevent further 
injury and death. The bottom line is to keep those who 
drink from driving. 


Authorization 


The Illinois Vehicle Code requires that a defendant 
be assessed by a licensed agency “to determine if an 
alcohol or other drug abuse problem exists and the 
extent of such a problem” and that the assessment be 
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available to the court at the time the disposition is 
entered (Chapter 95 1/2: 11-501[e]). The State of IIli- 
nois’ Department of Alcohol and Substance Abuse 
(DASA) was established to monitor programs, assess- 
ment/education/treatment, which provide service to 
the D.U.I. offender (Title 77, Chapter X, Subchapter 
D, Part 2056). In addition, DASA has developed a 
classification system to define the levels of impair- 
ment due to alcohol and substance abuse (Section 
2056.310). The risk levels are set forth in table 1, 
below. 


TABLE 1. CRITERIA AND RECOMMENDED TREATMENT 
FOR EACH RISK LEVEL 


Risk Level I, Minimal Risk, indicates non-problematic use. The 
individual must have: 1) no prior convictions or court-ordered su- 
pervision(s) for D.U.I. and, 2) a blood alcohol concentration (BAC) 
at the time of arrest of less than .20 and, 3) no other symptoms of 
alcohol or drug abuse or dependence within the past twelve months. 


Treatment: Completion of a minimum of ten hours of alcohol and 
drug remedial education. 


Risk Level II, Moderate Risk, indicates problematic use. The 
individual must have: 1) no prior conviction or court-ordered super- 
vision for D.U.I. and, 2) a blood alcohol concentration (BAC) of .20 
or higher at the time of arrest and, 3) no other symptoms of alcohol 
or drug abuse within the past twelve months. 


Treatment: Completion of a minimum of ten hours of alcohol and 
drug remedial education and a minimum of twelve hours of 
alcohol and drug treatment (group or individual). 


Risk Level II, Significant Risk, also indicates problematic use. 
An individual must have: 1) prior conviction(s) or court-ordered 
supervision(s) for D.U.I. and/or, 2) a blood alcohol concentration 
(BAC) of .20 or higher as a result of the most current arrest for D.U.I. 
and/or, 3) other symptoms of alcohol or drug abuse. 


Treatment: Completion of a minimum of ten hours of alcohol and 
drug remedial education and a minimum of twenty hours of 
outpatient alcohol and drug treatment (group or individual) 
followed by a minimum of fourteen hours of follow-up services. 


Risk Level III indicates dependence and high risk. Defendants 
classified at this level must have symptoms of alcohol and drug 
dependence. 


Treatment: Completion of an intensive outpatient program 
(minimum of 75 hours) followed by a minimum of 22 hours of 
follow-up services or, completion of residential or inpatient pro- 
gram followed by a minimum of 22 hours of follow-up services. 


The Circuit Court of Cook County, through a sub- 
committee formed at the direction of the chief judge, 
has adopted circuit court rules to further implement 
the intent of the statute and of the regulatory depart- 
ment (Circuit Court of Cook County Rule 11.4, adopted 
May 16, 1986, to become effective June 1, 1986; 
amended April 16, 1990). The Circuit Court has set 
standards, including those established by DASA, for 
assessment/education/treatment agencies to whom 
D.U.I. referrals will be made. In addition to requiring 
that an assessment be completed, the Circuit Court 
requires that “the assessment agency or court desig- 
nated monitoring agency shall monitor each defen- 
dant in a treatment and/or educational program on a 


regular basis and report to the court as to the client’s 
progress when required (Rule 11.4[b] [22]).” The Cir- 
cuit Court, by administrative approval of the chief 
judge’s office, has designated the Social Service De- 
partment to supervise cases in which the defendant 
has been assessed at Risk Levels II or III and has 
designated the Central States Institute of Addiction, 
a private agency providing assessment and education 
services to the D.U.I. offender, to monitor cases in 
which the defendant has been assessed at Risk Level 


Structure of D.U.I. Intervention Program 


The enactment of the D.U.I. statute, the rules and 
regulations of DASA, and the policy of the Circuit 
Court all helped set the stage for the development of 
the Deparment’s D.U.I. Intervention Program. In ad- 
dition, three threads of experience also contributed to 
this development. The first was the realization that, 
for the type of defendant coming before the court, 
alcoholism and substance abuse are integrally con- 
nected to the commission of the majority of crimes. 
Such point of view was also expressed by Gropper 
(1985): 

The psychopharmacological and behavioral sciences have not 

established any drugs (or combination of drugs) as inherently or 

directly “criminologic” in the simple sense that they compel users 
to commit crime. But, the overall cumulative evidence is clear 
and persuasive that the consistently demonstrated patterns of 
correlations between drug abuse and crime reflect real, albeit 

indirect, causal links (p. 2). 

In order to increase expertise to deal with substance- 
abusing defendants, the Department stepped up its 
training efforts for professional staff. Training the 
existing staff and hiring new employees with experi- 
ence in substance abuse treatment allowed the De- 
partment to develop a structure out of experience. 

The second factor influencing the structure of the 
D.U.I. Intervention Program was the anticipated 
number of offenders who would be channelled into the 
program. The estimated figures provided by Central 
States Institute of Addiction were staggering. Eight- 
een thousand D.U.I. assessments were completed in 
1984—9,000 of which were expected to be at Risk 
Levels II or III. Whether the courts would actually 
make such number of referrals to the Social Service 
Department remained to be seen. 

The Probation Division of the Administrative Office 
of the Illinois Courts—the monitoring agency for funds 
directed at the probation and court services popula- 
tion—had orignally established workload standards to 
be 40 cases per caseworker assigned to handle defen- 
dants determined to have Risk Levels II or III. Estab- 
lishing 40 cases as the maximum workload 
emphasized the seriousness with which the Probation 
Division was responding to the needs of D.U.I. offend- 
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ers. It also presented staffing problems. Though lim- 
ited human resources were provided initially, the So- 
cial Service Department was not optimistic that it 
would acquire sufficient staff to meet the demands of 
the new D.U.I. law. Later, when it was obvious that, 
based on the actual referral rate, the number of cases 
referred that met the criteria for assignment to the 
intensive caseloads was far above the number ex- 
pected, the criteria became more stringent. Not only 
did D.U.I. offenders have to be assessed at Risk Levels 
II or III, but they had to be multiple offenders within 
the past 5 years. Even with such restrictions on the 
numbers assigned to intensive caseloads, staffing is- 
sues were not completely resolved. 

The third factor affecting the implementation of the 
D.U.I. program was that since the inception of the 
D.U.I. law on January 1, 1986, the referrals continued 
at a steady and increasing rate until they leveled off 
in 1989. This necessitated requesting new staff and 
deploying available staff to meet the increasing de- 
mands. These developments did not allow for program 
development in other areas nor for fully meeting the 
needs of those referred. 

The program was developed to differentiate D.U.I. 
cases based on the experience and perception of staff 
regarding the degree of risk, using DASA standards as 
a guide. This development was in response to the 
“numbers” and not to the identified need/risk as as- 
sessed by the Department’s previously developed clas- 
sification instrument (Caseload Management 
Assessment).° The structure comprised four different 
types of cases that were determined through negotia- 
tion with the Probation Division. Table 2 outlines the 
structure. 


Value of Court Intervention 


Authorization from statute, state rules and regula- 
tions, and circuit court rules provided a platform sup- 
portive of the Department’s point of view. Substance 
abuse training for staff, a conflicting dilemma regard- 
ing funding (i.e., providing ideally needed service ver- 
sus the reality of the number of referrals and available 
monetary resources), and an acceleration in referrals 
established a reality-based perspective on which to 
build the program. The resulting structure, although 
not the full embodiment of the ideal, does at least 
approach the ideal to some degree. The structure 
provides the opportunity for court intervention to be 
of value, therapeutic value. 

What is meant by court intervention is that the court 
can order a variety of conditions, including substance 
abuse or mental health treatment, depending on the 
individual before the court. Several authors have af- 
firmed the therapeutic value of court intervention in 
general, as well as for specific types of offenders. Bren- 


March 1992 


TABLE 2. D.U.I. INTERVENTION PROGRAM* 
SOCIAL SERVICE DEPARTMENT 
CIRCUIT COURT OF COOK COUNTY 


D.ULL - Intensive: 


- All Risk Level 3 defendants and all Risk Level 2 defendants with 
prior D.U.I. conviction within five years 

- Repeat D.U.I. offenders within five years 

- Contact standards are face-to-face contact every two weeks and 
phone contact on an as needed basis 

- At least two collateral contacts are to be made every month, one of 
which is to be with a significant other 

- Caseload limit is set at 40 per caseworker 

- Agoal is that 100% are to be transferred out of this caseload to the 
After-Care Caseload (see below) at the end of 6 months based on 
an evaluation—the reality has been that 60% have been trans- 
ferred; this process is currently under review 


- Treatment, usually part of the court order, at an approved facility 
is closely monitored 


D.U.L Non-Intensive - After-Care: 


- A goal of 100% of cases from the Intensive Caseload are to be 
transferred to this caseload—60% have been transferred 

- Contact standards are to be every 6 weeks 

- Caseloads are set at 120 per caseworker 


D.U.L Non-Intensive - Post Assessment (DPACL): 


- First-time D.U.I. offenders 

- Risk Level determined to be 2 

- No criminal history background 

- Contact standards have been set at a minimal level—every three 
months 


- Close monitoring of treatment at an approved facility 


- Caseloads set at 240 per caseworker; 200 has been set as a goal to 
strive for 


- First-time D.U.I. offenders 

- Risk Level determined to be 2 

- With criminal history background 

- Contact standards established by Caseload Management Assess- 
ment 


“The structure provided reflects current criteria, not original. 


nan et al. (1986) generally support court intervention; 
Giarretto (1976), Cohen and Zaglifa (1983), and Bulk- 
ley (1982) support court intervention for sexual abuse 
cases; and Dreas et al. (1982) support court interven- 
tion for domestic violence cases. 

The notion that court intervention can be therapeu- 
tic is controversial. On the one hand, the aura and 
authority of the courts can be blinding and intimidat- 
ing, especially for those who do not understand how 
the law and the system operate. On the other hand, 
the court’s authority can be used to good advantage if 
it is used to direct offenders to mental health treat- 
ment. Many (or most) of the defendants who come 
before the courts need mental health services but are 
not motivated to seek out those services on their own. 
Knowing that the authority of the court is in the 
background helps set parameters for offenders who do 
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not have the motivation or internal control to change 
their behavior. 

Court intervention with D.U.I. offenders is essential 
if a long-term solution to the problem of drinking and 
driving is to be found. The public (through MADD and 
other similar organizations), political leaders 
(through their leadership), the legislature (through its 
enactment of laws), the judiciary (by its support and 
enactment of guidelines and sentencing of defen- 
dants), and the state police (by their enforcement of 
the law), as well as the mental health/substance abuse 
communities (through rules and regulations and pro- 
visions of primary care), have all responded in an 
integrated fashion. This presents a tremendous chal- 
lenge, fraught with conflict, for the court social service 
worker whose task is to walk between the systems, 
responding with balanced service, and to focus on the 
needs of the defendant in the context of the commu- 
nity. In working with D.U.I. offenders, the Social 
Service Department’s caseworkers have noted at least 
six benefits which have resulted from court interven- 
tion. 

First, court intervention can “break the cycle” 
whereby the drinking increases the feelings which 
lead to drinking. Generally, individuals with alcohol 
problems, and this includes D.U.I. offenders, experi- 
ence a great deal of ambivalence, wanting help and not 
wanting help. “The resistance is further reinforced by 
deeper conflicts between the wish to be taken care of 
and defenses against that wish which produce massive 
anxiety that may be responded to by increased alcohol 
consumption” (Chernus, 1985, p. 70, cites Zimberg, 
1978, p. 8). The image of the “silent scream” for help, 
coupled with overwhelming inertia, aptly describes 
the problematic drinker. 

Second, it really doesn’t matter that the court is the 
entity which forces the offender to obtain help. The 
situation is similar to that of a person who finds 
himself or herself in a detox program—whether it is a 
result of intervention by an employer, a family mem- 
ber, or a friend—it really doesn’t matter how he or she 
got there. The crucial issue is whether the individual 
finds the help he or she so desperately needs.’° What 
is important is what happens once the individual is in 
a helping atmosphere. For some, it takes the threat of, 
or the actual experience of, jail to break through the 
system of denial so that the individual recognizes the 
seriousness of his or her behavior. 

Which leads to the third point of value: The level of 
‘hitting bottom” has been raised. It is no longer neces- 
sarily the skid row derelict who is homeless, indigent, 
and disheveled. The “straw that broke the camel’s 
back” isn’t necessarily the experience of ending up in 
the gutter. Instead, such experience may be the inevi- 
table destination of jail, the actual or inevitable loss of 


license for increasingly longer periods of time, or the 
knowledge that the next offense will cost several thou- 
sand dollars in fines and costs, in attorney's fees, in 
assessment and treatment fees. The Department, for- 
tified by the authority of the court, facilitates an 
offender “hitting bottom” through a hard-line ap- 
proach that “digs in,” combined with a provision for 
treatment. The D.U.I. offender has to pay the price for 
any sanction, whether punitive or rehabilitative in 
nature, if intervention is to be effective. Violation of a 
case due to failure to comply with conditions of the 
court order— which include reporting to the Depart- 
ment or following through with treatment at an out- 
patient facility, as well as not being convicted of 
another charge—can be an effective tool in this en- 
deavor. 

Fourth, caseworkers are in a position to monitor the 
behavior of defendants. They serve as a constant re- 
minder to offenders that they have a serious problem. 
Many times, defendants have never been told that 
they have a serious problem (at least so that they are 
able to “hear” it), that severe consequences will occur 
as a result of the drinking problem. Caseworkers are 
able, at a bare minimum, to educate defendants and 
to reinforce the idea that a serious problem exists. 
Spending time with a caseworker can help a defendant 
move from a pattern of “thoughtless action” to “action- 
less thought” (Matek, 1981). The fact that a defendant 
has to sit for, and hopefully participate in, sessions 
with a caseworker can alone be of value. Defendants 
are reminded by the mere fact of being present that 
they have a problem—this is “actionless thought.” 
Ideally, then, the impulsive and uncontrolled behavior 
to drink and drive—“thoughtless action”—can be pre- 
vented. 


Fifth, one of the goals of outpatient treatment is to 
help a “client tolerate experiencing the pain covered 
over by her or his defenses of denial and rationaliza- 
tion so that she or he can increasingly have the moti- 
vation to try sobriety” (Chernus, 1985, pp. 69-70). 
Whether this help comes from a primary care-giver or 
a caseworker is not at issue. The caseworker provides 
avery valuable function in this regard; the caseworker 
becomes one more individual in a support system. 


Sixth, in some situations, it is important that the 
“arm of the court” be visible in order for treatment to 
be effective. The fact that caseworkers represent the 
court places them in a position to be the “enforcer” of 
the court order which can enable the primary care- 
giver, whether in an inpatient or outpatient setting, to 
effectively provide the necessary treatment. As Cher- 
nus (1985) states: 

Initially, [therapists] may have to utilize clients’ tendency toward 


denial and rationalization as well as their reliance on external 
structure as a tool or ally in the treatment process. Such an 
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approach may be necessary at times because changing this de- 
fensive style may take months or years of therapy, while the 
clients need help in the present with the goal of achieving and 
maintaining sobriety (p. 68). 


Taking the role of “enforcer” is especially important for 
some at the beginning of treatment to ensure compli- 
ance. 

The court order can be the external structure or ally 
in the treatment process. It is similar to prescribing 
medication. There is a “loading dose” at the beginning, 
and then the dosage is adjusted to the particular 
client. It is like “OO days—90 meetings” for the recov- 
ering alcoholic. It is essential that the defendant com- 
ply with the “loading dose.” Many D.U.I. defendants, 
as is true for male batterers and incest perpetrators, 
indicate that they would not go through or endure the 
treatment if it were not for the court order. In such 
cases, the court order which requires treatment may 
certainly be considered therapeutic. 


Types of Clients and Related Issues 


The majority of referrals to the program fall in one 
of four categories, each requiring a slightly different 
approach to treatment. First, there is the client who 
has had no previous treatment, or who has not had 
treatment for a number of years, and who has been 
ordered to participate in outpatient or inpatient treat- 
ment at an approved facility. With this type of client, 
a great deal of preliminary work is necessary in order 
to break through the denial so that the treatment can 
be effective. The fact of court intervention and its value 
certainly facilitates this process. 


The second type of client is the one who is in need of 
treatment but for whom treatment has not been or- 
dered by the court. The caseworker is, perhaps, the 
only treatment-oriented person with whom the client 
has contact. The goal is to facilitate a referral to a 
primary care-giver within 6 months. Given the exten- 
sive denial of these clients, this is no easy task. The 
third type of client is the one who has finished inpa- 
tient treatment at an approved facility prior to referral 
by the court (such situation is possible because there 
is a period of time between assessment and final 
disposition of the case). When treatment is finished, 
the hard work begins for the caseworker. The situation 
is difficult both for the caseworker, who must work 
with the client who is without the support structure of 
an inpatient setting, and for the client, who is in a 
period of major adjustment. The fourth type of client 
is the individual who has been in and out of treatment 
several times in a “revolving door” manner. The chal- 
lenge here is to have intervention sink in and make an 
impact. 

Another way of looking at the type of client referred 
is by compliance or noncompliance. There are, cer- 
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tainly, some clients who are not compliant with the 
court order for treatment. These cases are returned to 
court on a violation of the court order. However, it has 
been the experience of caseworkers that, for the most 
part, defendants are compliant with the court order. 

At the beginning, caseworkers expected clients to 
resist biweekly appointments with them, but this has 
not been the case. The issue is, then, the degree to 
which clients are engaged in treatment/casework. 
There is, upon occasion, not only the compliant client, 
but the fully engaged and cooperative client. Although 
caseworkers are not formally the primary care-giver, 
their work takes no less clinical expertise in assess- 
ment and intervention. Once a client is off alcohol, 
caseworkers are able to provide sobriety counseling, 
thus supporting the client’s choice for health and rein- 
forcing the structure of the client’s new lifestyle. 

There are a number of issues with which clients need 
help, whether or not they are currently receiving treat- 
ment from approved primary facilities: 


1. how to survive without a driver’s license; 


2. how to deal with the bureaucratic maze of the 
Secretary of State’s Office in having the client’s 
license reinstated; 
what to do instead of drinking; 


4. how to stabilize the client’s physical health, in- 
cluding dealing with hypertension, migraine 
headaches, and diet; and 


. how to deal with family issues, with the Depart- 
ment of Children and Family Services, with be- 
ing homeless, with unemployment, etc. 


Certainly, there are a wide variety of other issues 
that surface, whether they are related directly to the 
client’s personality and feelings or to the client’s rela- 
tionships with other people or systems. 

The caseworkers have noted a similarity among both 
the D.U.I. and criminal offenders. Cook County is 
made up of the City of Chicago and surrounding mu- 
nicipalities. Generally, clients from the city are more 
disadvantaged, with more medical problems, more 
unemployment, more family and marital problems, 
and more illiteracy. They tend to have more problems 
with compliance, and caseworkers find it necessary to 
go over things again and again to ensure under- 
standing. 

Occasionally, clients are dually diagnosed as men- 
tally ill, as well as addicted to, or dependent upon, 
alcohol. The fact that this type of client happens to be 
a D.U.I. offender does not make the client necessarily 
any different. Both disorders need to be dealt with. It 
is incumbent upon caseworkers to be aware of the 
points of view of the mental health counselor as well 
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as the substance abuse counselor (Daley et al., 1987, 
pp. 1-2), aware of both primary and secondary alcohol- 
ism as they relate to psychiatric disorders (Schuckit, 
1983), and aware of how addictive diseases can mimic 
psychiatric diseases (Wanck, 1986). Primary alcohol- 
ism can mimic almost any psychiatric disorder, and 
secondary alcohol abuse can exacerbate any psychiat- 
ric symptoms. Wanck (1986) asserts that “the most 
important test for making the diagnosis is time— 
symptoms due to addiction fade with abstinence, while 
symptoms due to mental illness persist.” Frequently, 
caseworkers are placed in the position of balancing a 
polarized point of view in order to ensure that the 
defendant/patient is provided with appropriate and 
full care. 

The traditional stereotypic view of the AA model and 
the traditional stereotypic view of the mental 
health/medical model conflict. As a result, in some 
situations it may be necessary for the caseworker to 
confront a psychiatrist who believes that drinking is a 
symptom of an underlying psychiatric disorder, when 
actually the drinking has to be treated in its own right 
and separately from, but concurrently with, the under- 
lying psychiatric disorder. In other situations, it may 
be important for the caseworker to point out to the 
substance abuse counselor that it is not enough for the 
client to just stop drinking and go to meetings (i.e., AA 
meetings). In fact, ongoing psychotherapy, and per- 
haps psychiatric intervention with medication, may be 
called for in order to prevent a client’s relapse. Because 
both points of view can be strongly presented and come 
from professionally qualified individuals, a review by 
the court may be appropriate. In this situation, it is 
crucial for the caseworker to provide a complete per- 
spective to the court so that the case may be reviewed. 
Expertise in dealing with both points of view, and 
assertiveness in making a recommendation to the 
court, are essential. 


Discussion/Research 

The workload, and face-to-face contact standards for 
the intensive caseloads, were set at 40 clients and 2 
weeks respectively to enable a caseworker to stay on 
top cf all cases. The Department’s goal in setting such 
standards was to allow for effective focus of energy 
which would result, ideally, in quality service. It is 
appropriate here to discuss the Department's process- 
ing of cases through the established structure. Expe- 
rience has given the Department insight from which 
new developments and directions have emerged—and 
continue to emerge. 

Two factors have contributed to a less-than-easy 
transfer of cases from intensive to aftercare caseloads 
after 6 months. First, the caseworker builds a rapport 
with the client, and then the relationship is termi- 


nated. Satisfying work can be done after a client has 
given up drinking, chosen a healthy lifestyle, and is in 
the process of developing and stabilizing that lifestyle. 
It is at this time that clients are ready to look at their 
lives in a growth-producing way. Transferring cases at 
6 months increases the likelihood that transference 
and countertransference issues will be more intense 
and difficult to manage. This creates a challenge for 
caseworkers to keep their focus on the needs of the 
client population and not necessarily on their own 
need to enjoy the satisfaction of a motivated defen- 
dant on the right track. 

Second, many cases are violated for noncompliance 
with the court order—for not following through on a 
treatment order or for committing a new offense. In 
such situations, transferring a case to another 
caseload which provides less intensive intervention is 
inappropriate. Transfer may be inappropriate in other 
situations because of defendants’ physical/medical 
problems, because they may be dually diagnosed, or 
because of other critical needs which require intensive 
intervention. Three departmental internal reports” 
regarding the transfer rate indicated that the range of 
transfer from the intensive to aftercare caseloads was 
55 to 61 percent. A more recent but less detailed 
analysis indicated a lower rate of transfer. As a result, 
an audit form to monitor this decision making is being 
developed. With the first analysis, the data indicated 
that approximately 25 to 30 percent have not been 
transferred due to violations and return to court. Such 
rate does not indicate that the Department has been 
unsuccessful—quite the contrary. It may mean that 
the caseworkers are on top of their cases and are 
following through; however, it is important to remem- 
ber that their clients—D.U.I. offenders—are among 
the most recalcitrant. 


The phenomenon of not transferring cases at 6 
months challenges established structure/standards 
which allow little room for the dysfunctional defen- 
dant who is incapable of moving through the system 
in an efficient and predictable fashion. Contined effort 
needs to be focused on providing service/treatment to 
these recalcitrant individuals. Certainly, there comes 
a time when one may have to say that a particular 
defendant is unreachable or that any further exten- 
sion of service would be ineffective or beyond the point 
of diminishing returns. However, this issue needs 
careful consideration. Too often, a decision is made to 
pull back and withdraw services, not because the 
situation calls for it, but because the particular worker 
or system is unwilling to expend the effort to persist. 

How to provide service to one particular type of 
client is still being analyzed. This defendant falls into 
the Risk Level II-Significant category with no prior 
D.U.I. convictions within 5 years and no Criminal 
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History Record Information (C.H.R.I.)—what the De- 
partment has called a “clean D.U.I.” In the established 
structure, this defendant is assigned automatically to 
the post-assessment caseloads which provide only 
minimal supervision. Some of these defendants, how- 
ever, need more intensive supervision. They may be 
dually diagnosed, have very critical family/personal 
situations, or have continued serious struggles with 
relapse. The Department cannot depend only upon the 
primary care given to help these individuals close the 
gap between addiction and health. These individuals 
need the intensive supervision provided by the inten- 
sive caseloads or by the diversified caseloads. 

Recently, a change in the structure was negotiated 
for these clients, who were an estimated 5 percent of 
the post-assessment caseload. Now, should one of 
these “clean” D.U.I.’s have a drinking problem that is 
out of control or an unstable mental health condition, 
the case may be assigned to or transferred to the 
diversified caseloads where more indepth service can 
be provided. While the Department believes that most 
of these cases should be assigned to the intensive 
caseloads where even more intensive service can be 
provided, providing such service would have serious 
ramifications for funding. 

What remains to be done is to prove the effectiveness 
of this program. Central States Institute of Addiction 
has been compiling data on the D.U.I. offender for over 
15 years. Based on a 10-year study of Cook County 
records, the Institute found that 9.1 percent of the 
D.U.I. population were recidivists (Cook County Re- 
search and Evaluation Project, 1987, p. 48, Table IV). 
Such figure seems encouraging, but should be consid- 
ered with caution. The study was limited in that the 
recidivist check was completed in 1 year, not after, and 
that the cases studied were only Risk Level I cases, 
not the more difficult Risk Levels II and III. Study of 
the D.U.I. offender will continue, however. The Social 
Service Department has entered into an agreement 
with the Central States Institute of Addiction, as part 
of the Cook County Research and Evaluation Project, 
under the direction and authorization of the Circuit 
Court D.U.I. Subcommittee and the chief judge’s of- 
fice, to evaluate the Circuit Court impact on D.U.I. 
offenders. The study will include both Risk Levels II 
and III offenders. Its results will no doubt contribute 
to future development of D.U.I. intervention in Cook 
County. 


Conclusion 


The services provided by the Social Service Depart- 
ment rise above the polarities of law enforcement and 
social service, are an artistic expression of balance, 
coupled with a grounded commitment, and contribute 
to solving the problem of drinking and driving. Court 
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intervention can be and is therapeutic. The ideal has 
met the real to some degree—combining treatment 
with court intervention points up the integration of 
two systems, mental health and criminal justice. The 
program is indeed on the right track. 


NOTES 


‘The Department provides correctional social services to misde- 
meanor cases referred to it by the courts. Cases are referred either 
because defendants are placed on Supervision or sentenced to Con- 
ditional Discharge and the period of time has usually been for 1 year. 
The statute now provides the alternative of a 2-year sentence/dis- 
position for D.U.I., Conditional Discharge or Supervision. Defen- 
dants, whether placed on Supervision or sentenced to Conditional 
Discharge, are found guilty. If the conditions are fulfilled, the 
Supervision order will not result in a conviction and consequent 
criminal record. On the other hand, the Conditional Discharge 
Sentence is a conviction and does result in a criminal record. In 
general, Conditional Discharge is used interchangeably in the stat- 
ute with Probation. A defendant can be ordered to report to a person 
or agency by the court and ordered to comply with specific condi- 
tions. 


2Taken from two reports: departmental internal report, “Statisti- 
cal Report for 1981—Status of Case at Opening April lst, 1981 
through November 30th, 1981,” dated 11/22/82; and Fourth Quar- 
terly Report for FY ‘81 submitted to Cook County Budget and 
Management Services. 


3Monthly Statistical Report for December 1985, submitted to the 
Probation Division, Administrative Office of the Illinois Courts, 
State of Illinois. 


4Same type of report as in Note #3 except for November 1990. 


5Purther articulation of this vision and practice is provided by 
Brennan et al. in their article “Forensic Social Work: Practice and 
Vision” (1986, 1987). 


San assumption is made that it would be redundant to cite 
statistics regarding the D.U.I. offender and the effects of drinking 
and driving. MADD has publicized these statistics well (e.g., Chi- 
cago Tribune, 1987). The problem of alcoholism has been a national 
concern as determined by the U.S. Congress in Alcohol and Health 
(1983). The Illinois Alcoholism Counselor Certification Board pro- 
vides a thorough introduction to the D.U.I. phenomenon, including 
an historical overview as well as a brief overview of alcoholism, 
problem drinking, and chemical dependence (1985). The Office of 
the Secretary of State, Illinois, published updated information 
showing progress in the 1990 DUI Fact Book (1991). 


‘A booklet, Circuit Court of Cook County, Illinois: D.U.I. Process— 
Network, was published for distribution at the 11th International 
Conference: Alcohol, Drugs & Traffic Safety, Chicago, Illinois, Octo- 
ber 1989. It has since been revised (March 1990) with minor 
changes. The Honorable Anthony J. Montelione, chairman, Circuit 
Court of Cook County D.U.I. Subcommittee, coordinated the publi- 
cation. It provides an overview of the process in Cook County coupled 
with a policy statement regarding the D.U.I. offender. 


The instrument is comprised of 13 factors (for example, Prior 
Arrests, Support System, Employment and Residence Stability, 
Mental Health, Substance Abuse) based on the defendant’s needs. 
These factors are believed to predict the defendant's likelihood of 
reentering the criminal justice system. They are also related to the 
amount of time required for contact, since every defendant does not 
require the same amount of time. The instrument thus serves to 
guide caseworkers in structuring their time. 
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*Two of these articles are based on the experience of the Social 
Service Department: Brennan et al. and Dreas et al. 


10Byennan et al. (1986) provide a perspective as well as sources 
in the literature on the involuntary or coerced client. Also, Rooney, 
1988. 


MT hree internal departmental reports covering different periods 
of time regarding the occurence of and reason for transfer or not 
when a case comes up for 6-month assessment. Those results were 
available in March 1988, June 1988, and March 1989. 
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Successful Drug Treatment in a 


Criminal Justice Setting: 
A Case Study 


By FREDERICK R. CHAVARIA 
Senior United States Probation Officer, Northern District of California 


Introduction 


ONCERN ABOUT chemical dependency is a 

major social and political issue in the United 

States. The loss in human potential and the 
associated social, health, and criminal justice costs 
are staggering. An important consideration for pub- 
lic support of substance abuse treatment is the criti- 
cal relationship between substance abuse and 
criminal behavior. While significant differences will 
remain concerning the causal effects of drug abuse 
and crime, “. . . it has been assumed that if drug 
abuse were reduced, there would be a concomitant 
reduction in drug-related crime” (Hubbard et al., 
1987, p. 127). 

Prisons are extraordinarily expensive to build and 
operate; thus, it is necessary for the criminal justice 
system to develop effective ways of dealing with crimi- 
nal defendants on both a cost and social basis. The 
1987 prison construction cost typically varied “. . . 
between $50,000 and $75,000 per cell, and the associ- 
ated per prisoner maintenance cost averaged $14,000 
per year” (Petersilia, 1987, p. 2). At a conference con- 
vened by the National Institute of Justice (NIJ), Char- 
les B. DeWitt noted that the country’s prison 
population is increasing “. . . at a thirteen percent 
(13%) annual rate” (Criminal Justice Newsletter, 
1990, p. 1). To maintain that rate of growth, the 
estimated cost for new construction alone is estimated 
to be $100 million per week (Criminal Justice News- 
letter, 1990, p. 1). 

Probation is a subsystem of the criminal justice 
system. Its effectiveness is measured by the number 
of individuals who successfully complete their super- 
vision and are mainstreamed back into society as 
functioning, productive people. Constructive and posi- 
tive change in its clients is a tangible demonstration 
that the system is working effectively. As its overall 
goal, probation has a specific outcome, i. e., the modi- 
fication or change of behavior through a structured 
program of community supervision. Basic to the goals 
of probation are deterrence, rehabilitation, and re- 
straint. These objectives are particularly important in 
the supervision of chemically dependent probationers 
and parolees. 


Within the general definition of deterrence are two 
meanings. According to Lampe, individual or special 


deterrence “. . . refers to controlling the behavior of 
others by means of the threat of apprehension and/or 
punishment” (1985, p. 23), whereas general deterrence 
refers “. . . to controlling the behavior of others by 
means of the example made of the offender who was 
caught” (p. 26). An adjunct to deterrence is rehabilita- 
tion which focuses on change. It not only seeks to 
change offender behavior, but ultimately, to effect a 
lifestyle change which will lead to constructive, rather 
than destructive, behavior. Both deterrence and reha- 
bilitation interface with the emphasis of restraint. 
Restraint acts to impede the offender from the com- 
mission of further offenses. Consequently, the focus is 
in making continued criminal behavior impossible. As 
Wexler et al. have stated: “Although criminal justice 
sanctions alone may have uncertain value in reducing 
the criminality of drug-involved offenders, those sanc- 
tions can serve a powerful role by facilitating drug 
treatment” (1986, p. 6). 

While there are a number of compelling reasons 
which act to persuade the drug user to engage in 
treatment, perhaps the most compelling is that of legal 
sanction and the potential for incarceration. “The lev- 
erage created by this threat, and by the sanction itself, 
permits treatment to be considered as a viable option 
by the serious abuser” (Wexler et al., 1986, p. 6). While 
it is conceded that there are offenders for whom noth- 
ing works, there are others, the vast majority for 
whom a structured program of mandated treatment 
intervention will reduce both the use and abuse of 
drugs. This article describes such a program, designed 
and implemented by the United States Probation Of- 
fice in the Northern District of California. 


Establishing the Program 


The authority for a Federal probation and parole 
drug aftercare program was initially established by 
the Narcotic Rehabilitation Act of 1966 (NARA) (Fed- 
eral Judicial Center Study, 1984, p. 1). With the enact- 
ment of the “. . . contract services for Drug Dependent 
Federal Offenders Act of 1978, responsibility for oper- 
ating the program was transferred from the Attorney 
General of the United States and the Director of the 
Bureau of Prisons, to the Director of the Administra- 
tive Office of the United States Courts” (Federal Judi- 
cial Center Study, 1984, p. 1). The Probation Division, 
Administrative Office of the United States Courts, 
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was delegated the responsibility for the program, and 
specific authority to contract for aftercare services was 
deferred to the chief probation officers or their desig- 
nees in each judicial district. 

The basic policies and procedures of the aftercare 
program are set forth in Volume X of the Guide to 
Judiciary Policies and Procedures. Aftercare, as de- 
scribed in this volume, “. . . is the treatment and urine 
surveillance provided addicted or drug-dependent 
Federal offenders after their release from institutions 
or placement on Probation.” Therefore, the aftercare 
program is not a post-corrections support effort but, 
rather, a supervision program. Treatment and urine 
surveillance are provided by the direct order of the 
district court or Parole Commission. The treatment 
and urine surveillance tasks can be accomplished by 
contracting for the required services and/or by proba- 
tion officers directly or some combination thereof. 

The Northern District of California is composed of 
the 15 coastal counties along the California coast 
between Monterey and the Oregon border. The proba- 
tion office is headquartered in San Francisco, with 
branches in Oakland, San Jose, Santa Rosa, San 
Mateo, Santa Cruz, and Monterey. The district’s pro- 
bation officers are responsible for supervising the com- 
munity activities of both probationers and parolees. A 
significant number, 40 percent, of the total client popu- 
lation have either experienced or have ongoing prob- 
lems with drugs and/or alcohol. Predicated on positive 
urine tests results, client self-admissions, and treat- 
ment provider reports, the most commonly abused 
drugs are crack cocaine, cocaine, methamphetamine, 
heroin, alcohol, and marijuana. Additionally, many 
drug aftercare (DAC) clients use combinations of 
drugs, i.e., cocaine or heroin and alcohol or marijuana; 
heroin and alcohol; and crack cocaine and alcohol or 
marijuana are just a few of these lethal drug combina- 
tions. Consequently, a small, yet significant percent- 
age of the total DAC population is heavily addicted and 
requires immediate and often costly residential treat- 
ment, while the others are attempting to control their 
addiction or on the verge of becoming addicted but can 
be deterred with appropriate treatment intervention. 

In January 1984, the chief probation officer for the 
Northern District of California directed two senior 
probation officers (drug aftercare specialists) to design 
and implement a district-wide DAC program. It was 
agreed that the aftercare program should be proactive. 
The officers wanted to identify problem clients for the 
purpose of structuring a community supervision plan 
aimed at neutralizing drug dependency. In the past, 
probation officers had been content to allow problems 
to occur and then attempt to address them. The drug 
aftercare specialists proposed that once a client was 
identified as a DAC case, intervention should begin 


immediately. Why wait for the problem to evolve? 
Initiate a strategy of education, prevention, and deter- 
rence, thus providing the client with the opportunity 
to successfully complete supervision while simultane- 
ously dealing with his or her drug problem. For that 
matter, when an individual is placed on probation or 
parole, with a drug aftercare condition of supervision, 
it is the expectation of the court, Parole Commission, 
and the public that “. . . placing a person under a ‘drug 
aftercare’ condition, mandated special supervision . . .” 
(Anthony, 1988, p. 7). Consequently, the essence of 
treatment in a probation setting is the creation of an 
environment in which intervention can occur. 
“Whether a client’s use of drugs or alcohol is consid- 
ered circumstantial, recreational, medicinal, compul- 
sive, intensive or experimental, the person under a 
drug aftercare stipulation must be assisted in accept- 
ing the need for specialized handling” (Anthony, 1988, 
p. 7). 


Treatment Modalities 


Although there are numerous theories concerning 
the cause of drug abuse, over the past several decades, 
three principal treatment strategies have emerged: 
methadone maintenance, residential treatment, and 
out-patient drug-free programs. 

Atreatment protocol which gained prominence dur- 
ing the 1960's for the treatment of heroin addiction is 
methadone maintenance. Methadone is a legally con- 
trolled synthetic medication. It is relatively cheap and 
allows the serious drug abuser to enjoy a relatively 
normal lifestyle. The actual treatment consists of dis- 
pensing to the user, initially daily and later less fre- 
quently, carefully measured doses of methadone 
which, when orally ingested, occupy the opiate recep- 
tors in the brain and eliminate the craving for opiates. 

Residential programs, more commonly referred to as 
therapeutic communities, feature a highly controlled 
24-hour-per-day drug-free environment. The user 
lives at the program, depending on the program, any- 
where from 6 months to 2 years. During this time, the 
individual participates in a structured social model 
treatment process aimed at facilitating a complete 
lifestyle change. 

A derivation of the long-term residential treatment 
is the short-term (28-to 30-day) treatment or detoxifi- 
cation program. Usually operated by hospitals or pri- 
vate agencies, short-term treatment provides the drug 
user with an opportunity to stabilize and prepare for 
continued treatment on an outpatient basis. 

Finally, outpatient drug-free programs emphasize 
counseling, both individual and group, and urine test- 
ing, while also stressing the philosophy and twelve- 
step principles advanced by Alcoholics/Narcotics 
Anonymous. Outpatient treatment, like methadone 
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maintenance, allows the client to remain in the com- 
munity. 


Drug Aftercare 


Effective intervention is possible only when it is 
guided by clear theoretical constraints concerning 
both the cause of and treatment of drug abuse. “... A 
sound set of practical therapeutic recipes with parallel 
tracks and options based on the best available data, 
may be what is needed to guide treatment of drug 
abuse in many of the settings in which it is practiced” 
(Grabowski, 1986, p. 36). Therefore, until a single 
dominant theory for drug abuse and causation and 
treatment emerges, the safest and most practical ap- 
proach to both its etiology and treatment intervention 
is to use a multi-dimensional system which draws the 
best from each theory. This is precisely what has 
occurred in the Northern District of California. The 
district does not subscribe to any particular theory of 
drug addiction and utilizes all three of the major 
treatment protocols with clients. It discourages, and 
rarely uses, methadone maintenance; nevertheless, 
the district subscribes to the proposition that “all types 
of drug treatment have shown progress in reducing 
drug use and criminality” (Visher, 1990, p. 4). 

In the Northern District of California, it is assumed 
that every case which has been designated drug after- 
care (DAC), if not already addicted, has the potential 
to become addicted and requires a treatment strategy 
aimed at deterring addiction. The district’s premise is 
that the recreational user will be discouraged from 
using drugs because the risks are too great, whereas 
the serious abuser will have two choices: either accept 
the responsibility to combat addiction or suffer the 
consequences. To give structure to its philosophy, the 
district designed a 1-year phase/sanction DAC super- 
vision protocol. The purpose of the phase/sanction 
system is twofold: 1) to foster the reputation that drug 
use would not be tolerated in the Northern District of 
California and 2) to offer support and the very best 
drug treatment to any client who wishes to remain 
drug-free. Incorporated into the phase/sanction sys- 
tem are the following program priorities: 


Referrals 


All new supervision cases with a substance abuse 
condition are subject to a 1-year drug aftercare pro- 
gram, unless there is: a) no documented, supported 
evidence of drug abuse; and b) the offender denies a 
history of drug abuse; or c) drug abuse was several 
years prior to the instant offense. In the event that any 
combination of exclusionary criteria exists, the of- 
fender is referred for 90 days of phase I urine testing 
only. After 90 days, if there are no positive tests for 
drugs and full compliance with the urine testing 
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schedule, the probation officer initiates a formal re- 
quest with the court or Parole Commission for suspen- 
sion of the DAC condition. However, should the 
offender test positive for drugs or fail to adhere to the 
testing regimen, the client is immediately referred for 
a complete menu of aftercare services. 


Identification of Substance Abuse Clients 


Gone are the days when drug abuse indicators are 
readily discernable; therefore, the cornerstone of any 
substance abuse program must be a sophisticated 
system of urine collection/analysis. To be effective, 
collection should be totally randomized, observed, and 
potentially occur 7 days a week. Thus, all clients are 
required to participate in a code-a-phone urinalysis 
program. 

The code-a-phone urine testing protocol mandates 
that each client be assigned a code number. Thereaf- 
ter, on a daily basis, the offender calls a message unit 
and listens for pre-recorded instructions. The record- 
ing details which code numbers will be required to test. 
If the client’s code number is indicated, then he or she 
must report for a urine test the following day. 

The purpose of random testing is to instill in the 
offender the knowledge that if he or she uses drugs, 
there is the distinct possibility the use will be detected. 
Of equal importance is the fact that the potential 
success of any substance abuse intervention program 
is significantly enhanced if use is detected before it 
evolves into relapse and renewed addiction. 


Treatment Providers 


Because of individual client differences and the com- 
plexity of addiction and treatment, it is important that 
contracts be established with service providers capa- 
ble of providing a broad range of treatment services. 
All contract treatment providers are expected to be 
experts in relapse prevention, recovery, and the addic- 
tive process. Moreover, a thorough knowledge and 
understanding of twelve-step principles and associ- 
ated self-help support and intervention groups is re- 
quired. Finally, it is critical that providers be familiar 
with the criminal justice system, comfortable with 
DAC clients, and endorse the philosophy of the 
phase/sanction system. 


Phase/Sanction System 


The DAC program is a 1-year-long, three-phase pro- 
gram. Each phase is divided into 120-day treatment 
components. At a minimum, each DAC client is ex- 
pected to participate in the following: 


Phase I—Four Months 


I. Client will submit a minimum of six (6) random 
or eight (8) scheduled urine tests per month; 
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AND weekly Narcotics Anonymous meetings; 
OR ten (10) random or twelve (12) scheduled 
urine tests per month. 


II. Treatment evaluation performed by the contrac- 
tor. 


III. Counseling, as directed. 
Phase II—Four Months 


I. Client will submit at least four (4) random or 
scheduled tests per month AND weekly Narcot- 
ics Anonymous meetings; OR eight (8) urine 
tests per month, either on a scheduled or code- 
a-phone basis. 


II. Counseling, as directed. 
Phase IIJ—Four Months 


I. Client will submit to at least two (2) random 
tests AND weekly Narcotics Anonymous meet- 
ings; OR six (6) urine tests per month. 


II. Counseling, as directed. 


Generally, the client should be encouraged to attend 
Narcotics Anonymous meetings, rather than to in- 
crease his or her urine submissions. (Regular atten- 
dance may be a mitigating factor in a subsequent DAC 
violation; refusal/failure to attend may be an aggra- 
vating factor.) 

A critical component of the phase system is the 
graduated set of sanctions. In the event that a client 
tests positive for drugs, or fails to adhere to program 
requirements, a sanction defines those treatment op- 
tions available to the probation officer. The purpose of 
the sanction is to deter further drug-seeking and/or 
drug-using behavior. 


Program sanctions are triggered by an episode. An 
episode is defined as: 


1. A positive urine test; 


2. Submitting a diluted or otherwise fraudulent 
urine sample; 


3. Any three missed counseling appointments, 
urine tests, or failure to submit a testable 
amount of urine, or combination thereof; or 


4. Except as noted above, failure to comply with or 
complete any sanction. 


Altogether, three levels of sanctions were developed. 
Beginning with the least intrusive form of treatment 
(increased urine tests), sanction protocols may be 
quickly ratcheted upward to more intense and restric- 
tive treatment options (residential treatment), requir- 
ing both the notification and concurrence of the court 


and Parole Commission. The goal is to ensure continu- 
ity of officer response, make the client responsible for 
his or her behavior, and manage offender community 
risk, while at the same time allowing for maximization 
of individualized treatment. The concept emphasizes 
treatment within a context of authority. Accordingly, 
the client fully understands that: 


1. Failure to complete any phase is the basis for a 
return to phase I and a re-start of the year-long 
treatment cycle; and 


2. Toremain on probation or parole, it is necessary 
to be clean and sober. 


The client is confronted with clearly defined and 
unavoidable consequences (sanctions) for program 
noncompliance and/or drug use. However, the offender 
is also introduced to a program of drug treatment 
which will allow him or her to assume a clean and 
sober lifestyle. 


Results 


Recent research disclosed “. . . that urine monitoring 
initiated by the criminal justice system is a necessary 
component of a sanctioning strategy for offenders who 
abuse drugs, but, alone, is not sufficient to reduce drug 
use and criminal activity of drug-involved offenders” 
(Grabowski, 1986). While drug testing, alone, is not 
enough, “some form of rehabilitative drug treatment 
program can lessen recurrence of drug abuse and may 
substantially reduce or eliminate future criminal be- 
havior” (Grabowski, 1986). 

To this end, the substance abuse specialists for the 
Northern District of California have worked diligently 
to provide a comprehensive and meaningful program 
of intervention and treatment. If there is to be failure, 
let it be the client’s, for the probation office will have 
provided both the environment and opportunity for 
intervention to occur. Each DAC client is referred to a 
professional substance abuse therapist for an assess- 
ment and evaluation. A written report is completed 
and submitted to the probation officer, with a recom- 
mended course of treatment. Intervention options in- 
clude: drug-free counseling, psychotherapy, group 
counseling, family counseling, recovery groups, tran- 
sition groups, substance abuse education groups, in- 
tensive outpatient treatment, psychological 
evaluations, psychiatric evaluations, monitoring and 
payment for psychotropic medication, short-term resi- 
dential treatment (28 to 180 days), and long-term 
residential treatment (6 to 18 months). 

Based on data accumulated by aftercare specialists, 
since its inception, the DAC program has continued to 
expand in both scope and dimension. For example, in 
1983, 139 cases were identified as DAC, and 24 (or 17 


52 FEDERAL PROBATION 


percent) were receiving contract intervention services. 
As of November 1990, almost 700 cases were identified 
as DAC, and 366 (or 55 percent) were participating in 
contract treatment intervention services. Of even 
more significance has been the reduction of overall 
drug use in the district. 

In 1984, a total of 217 cases were identified as DAC. 
From that population, 3,050 urine scheduled tests 
were taken throughout 1984. Between 18 and 21 per- 
cent of the tests were returned as positive for illicit 
drugs. During fiscal year 1990, which ended in Octo- 
ber, 666 cases were identified as DAC. This population 
provided 15,514 randomly taken urine tests during 
the year. Of all urine tests taken, 6.6 percent were 
returned positive for drugs. This amounted to an an 
average reduction of 14.4 percent in the district’s urine 
positive drug test rate. 

“Between 1983 and 1990, the total number of cases 
supervised in the District increased by 152%; however, 
during that same period, the number of drug tests 
increased not 152%, but, rather, 3,500%. Thus, the 
figures point out that although there was an increase 
in supervision cases between 1983 and 1990, even 
factoring in that increase, there remained a dramatic 
increase in the number of tests administered to sub- 
stance abuse cases” (Buddress et al., 1990, p. 18). 

Predicated on these results, it can be safely assumed 
that the drug aftercare program in the Northern Dis- 
trict of California has contributed both to the reduc- 
tion of drug use and abuse by its clients, while also 
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preventing renewed criminal behavior. It is a multi- 
ple-modality approach to a multi-dimensional prob- 
lem. 

Most criminal justice officials agree that options 
other than traditional incarceration or probation are 
needed. The Northern District’s drug aftercare pro- 
gram is an example of a highly structured successful 
program of drug intervention and treatment, in com- 
bination with probation or parole supervision. 
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Understanding 


Mass Murder: 


A Starting Point 


By RonaLD M. HoLMEs AND STEPHEN T. HoLMES* 


IRE IS a great deal of misunderstanding 
about mass murder. Often, the terms mass 
murder, serial murder, and spree murder are 

used interchangeably. But there are fundamental 
differences in these three forms of “multicide,” the 
killing of three or more victims. Motivation, antici- 
pated gains, selection of victims, methods of murder, 
and other important elements are unique to each 
type. Here, one type of multicide—mass murder—is 
examined. 


What is Mass Murder? 


Obviously, the complexities of mass murder cannot 
be explained in a simple definition. However, briefly 
stated, mass murder is the killing of a number of 
persons at one time and in one place. What constitutes 
“a number of persons,” however, has been the topic of 
debate. Although some authorities have stipulated 
four as the minimum number of victims necessary for 
an incident to be called a mass murder (Hazelwood & 
Douglas, 1980), others have set the number at three 
(Holmes and DeBurger, 1985, 1988; Hickey, 1991). 
Dietz also offers the number three “. . . if we define 
mass murder as the wilful injuring of five or more 
persons of whom three or more are killed by a single 
offender in a single incident” (1986, p. 480). 

The concern with numbers becomes complicated 
when injured victims are factored into the definition. 
Of course, if only two persons are killed and 30 are 
saved by the heroic actions of medical personnel, is 
this not also a mass murder? One can see the danger 
of limiting the definition to the number of victims 
killed. 

Time is another critical element in the basic defin- 
tion of mass murder. Typically, mass murder is a single 
episodic act of violence, occurring “at one time and in 
one place.” One such case occurred at a McDonald’s 
restaurant in San Ysidro, California. The victims, 40 
in all (21 died), just happened to be in the “one place,” 
the restaurant. Many similar situations have oc- 
curred. However, one must recognize that incidents 
may occur at slightly different times, say minutes or 
even a few hours apart, and also at different locales, 
perhaps only a few blocks away, and still constitute 
mass murder. For example, a mass murderer may go 
into a business establishment and kill several custom- 
ers and then go across town and kill another person. 


*Ronald M. Holmes is professor, School of Justice Admini- 
stration, University of Louisville. Stephen T. Holmes is re- 
search assistant, University of Cincinnati. 
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This must be considered a single act of mass murder 
despite the slightly varying times and locations. 

Thus, a definition of mass murder should take into 
consideration 1) the number of victims, 2) the location 
of the murders, 3) the time of the killings, and 4) the 
possibility of distance between murder sites. These 
components become vitally important when differen- 
tiating between mass murder, serial murder, and 
spree murder. The determination of the type of homi- 
cide holds the key to understanding the character of 
the person who would commit such an act and enables 
law enforcement to put into motion the procedures and 
protocol called for in such a situation. 

No matter how you define it, mass murder is neither 
an American nor a modern phenomenon. Cases 
spreading across history depict acts of mass murder. 
In recent times, however, mass murder seems to be on 
the increase—or is it? It may seem that such crimes 
have escalated because of the manner in which they 
are currently detected and reported. Table 1—which 
shows the names, locations, and number of victims of 
mass killers in the past 50 years in the United 
States—gives some idea of the magnitude of mass 
murder. 


Differences Between Mass and Serial Murder 


There are significant differences between mass and 
serial killers. One difference is that mass murderers 
often die at the scene of the multiple slayings. They 
either commit suicide or place themselves in situ- 
ations where they “force” the police to take lethal 
action. Only occasionally do they turn themselves into 
the police after the deed is done. Serial killers, on the 
other hand, take great pains to avoid detection and 
take elaborate measures to elude apprehension. 

Community reaction to the two types of murders is 
also different. Typically when a mass murder occurs, 
the immediate community, as well as the rest of the 
nation, is alerted to the event and shocked by it. The 
community’s panic is direct and severe but short-lived 
in that the mass murder is almost always either ap- 
prehended immediately or winds up dead. Shortly the 
social climate returns to what is was before the inci- 
dent. Such is not the case with serial murder. The 
terror instilled by a serial murderer permeates the 
community’s consciousness. There is no perceived end 
to the situation—it only ends when the killer is appre- 
hended. Such situation existed in Seattle, which was 
terrorized for more than a decade by the Green River 
Killer, who murdered 49 women—some prostitutes, 
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State 


New Jersey 
Texas 
Colorado 
Kansas 


Illinois 
Texas 
Arizona 
California 


California 


California 


California 


N. Carolina 
New Jersev 
Georgia 
Georgia 
Louisiana 
Long Island 
Florida 
Ohio 
California 
New York 
Guyana 
Pennsylvania 
Louisiana 
Washington 
Washington 
California 
Pennsylvania 
Oklahoma 
Arkansas 
Florida 
California 
Illinois 
California 
N. Carolina 
Kentucky 
Michigan 
Florida 
New York 
Michigan 
Arizona 
Arizona 
Arizona 
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TABLE 1. MODERN MASS MURDERERS 


Murderer 


Howard Unruh 
William Cook 
John Graham 
Richard Hickock 


Perry Smith 


Richard Speck 
Charles Whitman 
Robert Smith 
Charles Watson 


Patricia Krenwinkel 


Linda Kasabian 
Susan Adkins 


Jeff MacDonald 
John List 

Carl Isaacs 

Billy Isaacs 
Mark Essex 
Ronald DeFeo 
Bill Ziegler 
James Ruppert 
Edward Allaway 
Frederick Cowan 
Jim Jones 
George Banks 
Michael Perry 
Willie Mak 
Benjamin Ng 
James Huberty 
Sylvia Seigrist 
Patrick Sherrili 
Ronald Simmons 
William Cruse 
Richard Farley 
Laurie Dann 
James Purdy 
Michael Hayes 
Joseph Wesbecker 
Lawrence DeLisle 
James Pough 
Julio Gonzalez 
Ilene Russell 
Leo Bruce 
Michael McGraw 
Mark Nunez 


Death Toll 


Shot 13 neighbors 

Shot 5 family members 

Bomb on a plane, 44 died 

Stabbed/shot 4 members of Culter 
family 

Stabbed/shot 4 members of Culter 
family 

Stabbed/strangled 8 student nurses 

Shot 16, mostly students 

Shot 5 women in a beauty salon 

Stabbed 9 persons for Charles 
Manson 

Stabbed 9 persons for Charles 
Manson 

Stabbed 7 persons for Charles 
Manson 

Stabbed 9 persons for Charles 
Manson 

Stabbed 3 members of his family 

Shot 5 family members 

Shot 5 members of a family 

Shot 5 members of a family 

Shot 9, mostly police officers 

Shot 6 family members 

Shot 4 adults in a store 

Shot 11 family members 

Shot 7 coworkers 

Shot 6 coworkers 

Poisoned/shot 912 cult members 

Shot 13 family and acquaintences 

Shot 5 family members 

Shot 13 people in the head 

Shot 13 people in the head 

Shot 21 at McDonald’s 

Shot several at a mall, 2 died 

Shot 14 coworkers 

Shot 16 family members 

Shot 6 persons at a mall 

Shot 7 in a computer company 

Shot, poisoned many, 1 death 

Shot 5 children in a playground 

Shot 4 neighbors 

Shot 8 coworkers 

Drowned his 4 children 

Shot 13 in an auto loan company 

87 people died in a night club fire 

4 adults and 1 child in a fire 

Shot 9 adults in a Buddhist Temple 

Shot 9 adults in a Buddhist Temple 

Shot 9 adults in a Buddhist Temple 
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Year 

1949 

1950 

1955 

1959 ‘ 
1959 Kansas 

1966 

1966 

1966 
1969 
1969 

1969 
1970 

1971 

1973 
1973 

1974 

1974 

1975 

1975 

1976 

1977 

1978 
1982 

1983 

1983 

1983 

1984 

1985 , 
1986 

1986 

1987 | 
1988 
1988 | 
1988 

1988 
1989 
1990 

1990 

1990 

1991 
1991 
1991 

1991 


MASS MURDER 


TABLE 1. MODERN MASS MURDERERS—(Cont’d) 


State 


Murderer Death Toll 
1991 Arizona Dante Parker Shot 9 adults in a Buddhist Temple 
1991 Ohio Kim Chandler Shot her 3 children 
1991 Kentucky Michael Brunner Shot girlfriend, her 2 children 
1991 New Jersey Joseph Harris Shot 4 people at post office 
1991 New York Andrew Brooks Shot father and 3 men 
1991 Hawaii Orlando Ganal Shot 4 people including inlaws 
1991 Texas George Hennard Shot 22 people in a restaurant 
1991 Towa Gang Lu Shot 5 college students and officials 
1991 New Hampshire James Colbert Strangled wife, suffocated 3 

daughters 

1991 Kentucky Robert Daigneau Shot wife and three strangers 
1991 Michigan Thomas MclIlwane Shot 3 workers in a post office 


some not—and remained unapprehended. The news 
media recently reported that the Green River Killer 
may have returned to Seattle. Forty more victims—a 
quantity similar to the number originally attributed 
to this killer—have been found. The community’s fears 
remain unassuaged. The mass murderer is often 
painted as a demented, mentally ill person. People 
interviewed on TV after the fact of a mass murder will 
make such statements as the killer had been seeing a 
mental health professional, had been on medication, 
or had been threatening fellow employees. In other 
words, the killer was displaying certain signs that 
should have made him or her detectable had society 
used appropriate expertise and resources to do so. The 
serial murderer, on the other hand, gives no such 
clues. Ted Bundy, Gerald Stano, Randy Craft, one and 
all, were not easily discernable serial killers. They 
walked into the lives of many, often invited, and fatally 
dispatched them with little concern. Serial killers 
generate a social paranoia that mass murderers do 
not; people feel a personal vulnerability when a serial 
killer is at large. 

Surrette (1992) discusses two types of social behav- 
ior: front stage and back stage. Front stage behavior 
is that which is public and displayed to others. The 
mass murderer has often been judged in an ex post 
facto manner as angry, raging with outward-directed 
hatred, or displaying other behaviors which those who 
bother to notice would see as certainly atypical. Those 
interviewed after the recent mass slaying in Killeen, 
Texas, all saw the killer as an angry and hostile 
person. One survivor of the Wesbecker killings in 
Louisville, Kentucky, upon hearing what were simply 
loud and unusual sounds, remarked, “I bet that’s crazy 
Joe Wesbecker coming back to kill us all.” Another 
employee in the plant said Wesbecker told him of a 
plan to arm a model airplane and fly it into the plant, 


exploding it once it was inside (Yates, 1992). This is 
front stage behavior typical of mass murderers. 

The front stage behavior of serial killers is typically 
a “normal” picture of societal adjustment: The person 
functions as a law student, the owner of a construction 
company, a social worker, or an engineer. But the 
secret behavior—the back stage behavior—is some- 
thing only the victim sees. It is the early detection of 
the front stage behavior of the mass killer that may 
alert to the catastrophic back stage behavior which 
may follow. 


Classification of Mass Murder 


As with many forms of human conduct and behav- 
iors, sociologists and other social and behavioral sci- 
entists have taken it upon themselves to organize 
mass murder into social constructs. Such constructs 
are often based upon behavioral dynamics, motiva- 
tion, victim characteristics and selection methodolo- 
gies, loci of motivations, and anticipated rewards. This 
methodology was used by Holmes and DeBurger in 
their development of a typology of various types of 
serial killers (1988, pp. 46-60). This typology has been 
widely cited as an instrument for analysis and discus- 
sion and will be employed here. 


Behavioral Background: Basic Sources 


The exact etiology of the mass murderer is unclear. 
As it is true that mass murderers are different from 
serial killers, it is true that the root causes of such 
personalities are also different. It is the unique com- 
bination of the biology, the sociology, and the personal 
psychology of an individual which accounts for the 
personality and thus the behavior of an individual. 

No one factor causes a person to become a mass 
murderer. The total personality of multicidal offenders 
cannot easily be explained by simple biological inheri- 
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tance (Hickey, 1991). Moreover, brain disorders, a blow 
to the head (Norris, 1988), or simple chemistry cannot 
totally explain behavior (Podolsky, 1964). The same is 
true of sociogenic factors. The root causes of delin- 
quency, which many held dear in the 1960’s—poverty, 
female-headed families, etc.—do not explain mass 
murder any more than they explained delinquency. If 
these factors were direct causative factors, then all 
who experienced poverty as a child or who were raised 
in a home with an absent father or father-figure would 
become delinquent. Holmes and DeBurger relate: 
“Bad” neighborhoods, economic stress, family instability, and 
violence in the culture do not directly produce serial murderers. 
Out of a cohort that experiences the worst possible combinations 
of social stresses, relatively few will engage in outright criminal 
behavior and fewer still will become homicidal. . . . (1988, p. 48) 
Another important distinction regarding mass and 
serial killers is that, based on the analysis of more 
than 400 cases of serial murder, there is overwhelming 
evidence that serial murderers do not wish to be ap- 
prehended. They wish to continue their killings for 
whatever motivation impels them to do so. Very few 
surrender themselves to the police. Edmund Kemper 
is an exception to the rule. He said that “the killings 
had to stop” (HBO, Murder No Apparent Motive). 
Kemper killed his mother in California one day, her 
friend the next day, and then drove to Colorado. He 
turned himself in to the police after driving back to 
California. Such behavior is unlike that of all other 
known serial killers. As for the mass murderer, appre- 
hension is not an issue. The mass murderer has no 
intent to kill again unless he is a revenge or mercenary 
type of mass killer. As mentioned earlier, most of the 
time the mass murderer will be willing to die at the 
scene of the crime, either committing suicide or forcing 
those in authority to kill him. 


Victim Characteristics 


Victim traits do not appear to be a crucial element 
in mass murder. The victim is in the wrong place at 
the wrong time. The customers at the McDonald’s 
restaurant had no role in the Huberty mass murder 
scene other than simply being there. The victims of the 
Tylenol killer shared no common trait other than 
buying a particular brand of medicine at varied and 
unrelated stores. 


Motivation 


Another element used to categorize mass murderers 
is motivation. What is the motivation for a person to 
commit such an act of human atrocity as the murder 
of a large number of people? This is not an easy 
question to adequately address. A partial answer lies 
in the location of motivation, either intrinsic or extrin- 
sic. For example, is there something deep within the 
person, something over which the person has no con- 
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trol? This is a common theme often heard in inter- 
views with multicidal offenders, e.g., serial killers. 
They identify an “entity” within their personality, an 
entity which impels them to kill. This entity is a small 
part of the serial killer’s personality, but this one 
percent can take over the other 99 percent (Michaud 
& Aynesworth, 1983). Such phenomenon does not ap- 
pear to be true with mass murderers. 

More likely the motivation rests outside the individ- 
ual, something which commands to kill. For example, 
Charles Manson commanded Tex Watson, Susan At- 
kins, Leslie Van Houten, and Patricia Krenwinkel one 
night to kill Sharon Tate, Steven Parent, Abigail Fol- 
ger, Voytek Frykowski, and Jay Sebring, and Leno and 
Rosemary LaBianca the second night. This instruction 
to kill rested outside the personalities of the killers 
themselves; Manson served as the motivational locus. 

With James Huberty the motivation to kill rested 
within Huberty himself. For a myriad of reasons rang- 
ing perhaps from occupational and social class frustra- 
tions to other stresses, he killed—not because 
someone commanded him to, but because he believed 
that society was operating against him, and he was 
reacting to the injustices he perceived in society. 
Anticipated Gain 

The anticipated gains are also something to consider 
in any typology. What is the person to realize from his 
personal behavior? Is it revenge at a former supervisor 
in the workplace for giving a poor job performance 
rating (Wesbecker)? Is it to acquire a monetary reward 
by setting a fire in a business building? Clearly, the 
anticipated gains here are entirely different. The re- 
sults, however, are the same: the deaths of a number 
of innocent persons. The gains are either expressive 
(psychological) gains or instrumental (material) gains. 
Examination of perceived gains is important in the 
consideration of the type of mass killer, not only from 
a law enforcement point of view, but from a social/be- 
havioral perspective as well. 


Spatial Mobility 


Much has been discussed about geographical mobil- 
ity as a trait of serial killers. Spatial mobility was a 
significant factor in Holmes and DeBurger’s develop- 
ment of the four types of serial killers: Visonary, 
Mission, Hedonistic, and Power/Control (Holmes & 
DeBurger, 1985). However, spatial mobility as related 
to victim selection does not play a critical role in mass 
murder. Unless the person is involved in mass murder 
for pay, e.g., an arsonist who is compensated by others 
to set fires for the personal profit of a business, most 
mass murderers are geographically stable. 


One exception to spatial mobility is the Disciple 
Killer. Falling under the spell of a charismatic leader, 
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these mass killers are often runaways or castoffs from 
a family. They are not necessarily indigenous to the 
area where they fall under the spell of their leader. 
However, the domicile is often semi-permanent, and 
the victims unfortunately live in the same locale as the 
killers and their leader. 


Typology of Mass Murder 


The development of a typology of mass murderers is 
an arduous task. The first decision, discussed earlier, 
concerns what is the base number of victims for a mass 
murder case. Already decided is the baseline number 
of three. 

The next task is the development of a taxonomy 
predicated upon the following elements: basic sources, 
victim characteristics, motivation, anticipated gain, 
and spatial mobility. There are also other elements to 
consider, e.g., type of weapon used, lifestyle of the 
killer himself, relational closeness or affinity of the 
victims, and personal mental/physical health of the 
killer. Four raters placed 47 known mass murderers— 
responsible for a total of 437 victims—into one of the 
five theoretical categories discussed below. The agree- 
ment rate among the raters was 93 percent. Table 2 
illustrates the traits of the five categories of mass 
murderers. 

The Disciple 

The Disciple follows the dictates of a charismatic 
leader. There are more than a few examples of a 
disciple mass killer. Consider Leslie Van Houten. A 
former high school cheerleader and beauty queen, this 
young woman of 16 fell under the spell of Charles 
Manson. Of course, she was not alone. Lynette 
Fromme, Tex Watson, Bobbie Beausoleil, and others 
fell under the spell of their leader. 

What caused these “nice, normal” young people of 
the peace generation to become ruthless and merciless 
killers? There is no easy answer. But what is known 
is that in the case of the disciple mass murderer, 
selection of victims is at the discretion of the leader. 
Manson allegedly told his followers to kill those who 
happened to be at a formerly rented home at 10050 
Cielo Drive. The house was the former residence of 
Doris Day’s son, Terry Melcher, and actress, Candice 
Bergen (Bugliosi, 1974, p. 4). 

The motivation for mass murder for the Disciple 
Killer rests outside the killer. The leader of the group 
demands the action. The killer wants acceptance by 
the leader—this is the psychological gain, the expres- 
sive gain. This psychological acceptance is paramount 
in the need hierarchy of the mass killer; he feels he 
deserves psychological approbation only if he carries 
out the wishes of the leader. Money, revenge, or sex are 


not the motivating factors nor the anticipated gain. 
The disciple scenario was also played out by the fol- 
lowers of Jim Jones at the massacre at Jonestown in 
Guyana. 


Spatial mobility is a consideration here. Typically 
the acts of violence associated with the slaughter of 
innocents are near the location of the leader. So, a 
Disciple Killer would not be a traveler in the same 
sense as would a geographically transient serial killer. 
However, the mass murderer will follow the leader and 
is unlikely to be from the area where the homicide 
occurred. The types of weapons used in this form of 
multicide are usually restricted to hand weapons, 
knives, guns, etc. The Jonestown case, where death 
was by poison, was an exception. 


With the Disciple Killer, unlike others, there does 
not appear to be a general dislike of the world around 
the killer. Neither is the person placed in a situation 
in which the only way to remove himself from the 
situation is to kill. The Disciple Killer is murdering 
because of the effect the leader has upon him. There 
are no particular victims (the victim trait is inspecific) 
to be dispatched. The victims, typically strangers, are 
selected by the leader, and the orders are carried out 
by the dispatched disciple. One may compare the case 
of a soldier in war who leads prisoners to their certain 
demise not because of the soldier’s fear for his own life, 
but because of his dedication to following the orders of 
the leader. By the same token, a certain amount of 
personal responsibility is relieved in this scenario. 
Many defendants at Nuremburg raised this point as 
part of their defense. 


The Disciple Killer may have an additional dimen- 
sion, a trait more likely found in the serial killer. If a 
Disciple Killer’s leader demands further action—and 
since the killer’s “reason to be” centers around the 
approbation of the leader—the killer will not be willing 
to die through suicide or police interdiction. The Dis- 
ciple Killer will live to kill again. 


The Family Annihilator 


Dietz (1986) has offered another type of mass mur- 
derer. The Family Annihilator is one who kills an 
entire family at one time. This killer may even murder 
the family pet. The murderer is the senior male in the 
family, depressed, often with a history of alcohol 
abuse, and exhibits great periods of depression. The 
motivation typically lies within the psyche of the indi- 
vidual. Oftentimes feeling alone, anomic, and helpless, 
this killer launches a campaign of violence against 
those who share his home. Because of the despair in 
his own life, the killer wishes to change the situation 
by reacting in the most bizarre fashion. 
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TABLE 2. TRAITS OF MASS MURDER TYPES 


Discipline Family Annihilator 


Pseudocommando 


Disgruntled Employee Set & Run 


Motivation 
Intrinsic 


Extrinsic 


Anticipated 
Gain 
Expressive 


Instrumental 


Victim 
Selectivity 
Random 


Nonrandom 


Victim 
Relationship 
Affiliative 


Strangers 


Spatial 
Mobility 
Stable 


Transient 


Victim 
Traits 
Specific 


Nonspecific x 


Concerning spatial mobility, the Family Annihilator 
is indigenous to the area in which the crime occurs. A 
lifelong member of the community, he chooses to end 
the life of his own family for reasons which may be 
unclear not only to the investigators but to the killer 
as well. In 1988, David Brown in Minnesota axed four 
family members to death for no clear reason. George 
Banks in 1982 shot 13 family members and relatives 
for unknown reasons. These killers were well known 
in their communities. Ronald Simmons, recently exe- 
cuted in Arkansas for his crimes, killed 16 members of 
his family. James Colbert killed four in his home in 
New Hampshire. Spatial mobility plays little role in 
this type of mass murder. 


Pseudocommandos 


Dietz offers yet another type of mass murderer. The 
Pseudocommando is preoccupied with weaponry. 
Often the killer stockpiles exotic weapons in his home. 
Assault weapons, machine guns, even hand grenades 
are not unknown to this mass murderer. This killer’s 


homicide usually occurs after a long period of delibera- 
tion and careful planning. There is no clear under- 
standing of the etiology of the Pseudocommando. 
Certainly there are social components to the behav- 
ior—the killer’s world plays an integral part in his 
behavior. But the Pseudocommando lashes out at so- 
ciety in a most grotesque way. Something in his world 
is not correct, and he will “teach the world a lesson” by 
his behavior. 

Victim characteristics play no role in the victim 
selection process. Unlike the case of the serial killer 
with a shoe fetish (Jerry Brudos) or preoccupation 
with hair style (as Rule [1980] arguably claims about 
Ted Bundy), the victims here may simply be in the 
wrong place at the wrong time. When Huberty walked 
into McDonald’s in 1984, the only relationship he 
shared with the victims was that they were all in the 
same place at the same time. 

Motivation rests within the psyche of the Pseudo- 
commando. There is something inside him which im- 
pels, or commands, that the massacre occur. There is 
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nothing outside the personality exacting the killing of 
innocent persons, as with the Disciple Killer. Antici- 
pated gain of the Pseudocommando is twofold. First, 
the activity of the mass kill calls attention to the issue 
which the killer believes to be important. In Huberty’s 
case, the nation’s economic state—which resulted in 
his moving to California from Ohio—was certainly one 
of the reasons he committed the act. The second an- 
ticipated gain is that the name of the killer will live in 
infamy. Most of us recognize the name of James 
Huberty; how may know any of the names of his 40 
victims? Most of us recall the name of Charles Whit- 
man; what is the name of even one of his more than a 
score of victims? Such is the point. 

Concerning spatial mobility, there is little evidence 
to suggest that it is a significant factor for Pseudocom- 
mandos. Huberty, for example, moved to California 
and committed his murders there; Whitman lived in 
Texas, the site of his crime. 


Disgrunted Employees 


Disgrunted Employees are often former employees 
of a company who have been dismissed or placed on 
some form of medical leave or disability. Many times, 
as a result of psychiatric counseling, the person per- 
ceives that he is suffering a great personal injustice 
beyond his control. He retaliates by going to the place 
where he was once a valued employee and searching 
for those who have wronged him. Both Joseph Wes- 
becker and Patrick Sherrill played out such scenario. 
In 1986, Sherrill returned to the post office where he 
had been an employee. Looking for supervisors, he 
started firing in the rooms and corridors of the post 
office, wounding and killing indiscriminately. Even 
though Sherrill’s primary motive was to kill supervi- 
sors, he actually wounded and killed many coworkers. 
Joseph Harris also killed his fellow workers in the post 
office, partly in response to his perception that he was 
unfairly treated there. 

The psychological sources of a Disgrunted Em- 
ployee’s mentality are certainly worthy of considera- 
tion. This type of killer often has severe psychological 
problems which interfere with normal day-to-day 
functioning. The person either may be on some form 
of medication or undergoing counseling or psychother- 
apy for a condition which is often diagnosed as para- 
noia. The anticipated gain is also psychological. There 
is no money to be realized, no social justice issues, 
nothing outside the world of work and the imagined 
injustices which were committed against him there. 

The victim selection process for the Disgruntled 
Employee is nonrandom. He seeks a particular group 
of persons to kill, those who shared the workplace. 
However, once inside the workplace, the killer will 
then randomly fire, shooting anyone who happens to 


be there. The motivation to kill here—a drive to “right 
a wrong”—rests within the murderer’s personality. He 
is there to call attention to a wrong directed and 
carried out against him. 

Spatial mobility with this type of mass murderer is 
quite limited. Often this person has been employed 
with the same company and has lived in the same 
community for years. Wesbecker, for example, worked 
for Standard Gravure Company for more than 15 
years. Sherrill was a postal worker for over a decade. 
Wesbecker was a native of Louisville, Kentucky, where 
he committed his murders; Sherrill had lived in the 
same community for more than 20 years. The danger 
to citizens in the community, however, is quite limited. 
This may mollify the citizens in the community at 
large but does little to placate the families of the 
victims. 

Set-and-Run Killers 


Another type of mass murderer is the Set-and-Run 
Killer (Dietz, 1986). Spurred sometimes by a motive 
for revenge, sometimes for anonymous infamy, and 
sometimes simply for creature comfort reasons, this 
type of killer is qualitatively different from the others 
discussed. 

Most mass killers either commit suicide at the scene 
or force law enforcement officials to kill them. Such is 
not true with the Set-and-Run Killer. This murderer 
will employ techniques to allow escape before the act 
itself occurs. For example, a Set-and-Run Killer may 
plant a bomb in a building, setting a time device so 
that the murderer is far removed from the scene when 
the explosion occurs. In other cases, this killer tam- 
pers with a food product or a medicine, places the 
container back upon the shelf, and leaves. The killer, 
then, does not directly observe the consequences of his 
act. He may be across town or even in another country 
when the results of his actions become evident. 

Obviously depending on the motivation of the act 
itself, victim selection varies. For example, if a person 
is employed to set a building afire for insurance pur- 
poses and a hundred people are inside the building at 
the time of the blaze, the characteristics of the victims 
are of no significance. The anticipated gain here is 
monetary. The owner of the building is paying the 
killer, perhaps an arsonist, to do the deed. There is no 
psychological motivation; there is no injustice to prove 
to society. The motivation lies not within the person- 
ality of the killer but is instrumental gain, money. 

In some instances, the victim of the Set-and-Run 
Killer may be once removed. Take, for example, some- 
one who tampers with a food product from Company 
X. Five people purchase and ingest the food. All five 
die. But in the mind of the killer in this scenario, 
Company X< is truly at fault and is actually the in- 
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tended victim. Therefore, the motivation here is psy- 
chological, exacting revenge on the company for a 
perceived wrong. The gain is also psychological. No 
money is realized. Moreover, Company X may lose 


money because customers will no longer purchase the . 


product for fear that it may be contaminated. 

Because he flees the scene before the killings actu- 
ally occur, the Set-and-Run Killer is very difficult to 
apprehend. Realizing the motivation, anticipated 
gain, and victim characteristics (in this instance, once 
removed) is crucial to understanding and apprehend- 
ing the Set-and-Run Killer. 


Conclusion 


Since the authors started this article, at least nine 
more cases of mass murder have occurred in the 
United States. And there is no indication that inci- 
dences of such crimes will subside. There will always 
be persons who will be motivated by personal, eco- 
nomic, or social pressures to commit multicide. This is 
not an easy truth for society to accept, if only because 
the murder of innocent victims reminds us of our own 
personal vuinerability. 

The first step in dealing with a concern as somber 
as mass murder is a clear understanding of the nature 
of the act itself. A theoretical typology, such as the one 
outlined in this article, can aid in this understanding. 
The typology offered here, which is unique in the 
literature, not only helps to explain the anticipated 
gains and behavioral motivations of mass murderers, 
but also considers victim selectivity, victim relation- 
ship, and perpetrator mobility. Such information will 
give a somewhat clearer picture of what types of per- 
sons would commit such heinous acts. 


This is not to give the impression that it is easy to 
spot potential mass murderers. What separates mass 
murderers from persons with similar traits who do not 
resort to such violence is a question that is difficult to 
answer. Indeed, there may be no sufficient response. 
But what is known is that friends and relatives often 
report—unfortunately all too late—“danger signs” 
which should have been recognized. For example, the 
individual who has verbalized a plan to kill is not 
taken seriously, and he later kills eight persons in his 
workplace. Such situation is not unique. The person 
who exhibits gross signs of depression, an anomalous 
interest in exotic weapons, a stated sense of anomie, 
or other such behavioral traits may be only a step away 
from carrying out an act of rnulticide. 

Mental health professionals and probation/parole 
officers, among others, may be in a position to recog- 
nize potentially dangerous individuals who are physi- 
cally—and more importantly psychologically—poised 
for fatal violence on a large scale. In becoming aware 
of the behavioral and psychological traits of mass 
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murderers, mental health and criminal justice practi- 
tioners at least open the door to the possibility of 
circumvention. Law enforcement officers, too, need to 
be apprised of their unique position in relation to mass 
murderers. As mentioned earlier, mass murderers 
often place themselves in situations that force law 
enforcement officers to kill them. Other times, the 
murderers commit suicide. In either case, the officers 
are placed in a situation where their own lives are in 
jeopardy. 

What can society do about mass murder? Unfortu- 
nately, little can be done once an attack commences. 
As far as stopping the crime before it happens, some 
say that effective gun control legislation is the answer. 
Certainly, if gun control could be rigorously enforced, 
it might deter some mass murderers, but it is not the 
answer for society’s protection from the mass killer. 
Except in the case of mass murderers who kill for pay, 
underlying the actions of most of these killers are 
problems which stem from pressure, real or imagined. 
These pressures may arise at a societal level or from 
the individual’s own position in a work situation or 
family unit. Mass murderers lack the motivations 
commonly associated with serial murderers—a point 
that must be recognized and appreciated. 

Recognizing that mass murder is fundamentally 
dissimilar from other forms of homicide and must be 
dealt with differently is important. Certainly, a better 
understanding of mass murder will not be the pivitol 
element in eradicating this form of violence. What it 
is, however, is a recognition of the problem—a first 
step, a starting point. 
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Growth-Centered Intervention: An 
Overview of Changes in 
Recent Decades 


By TED PALMER, Pu.D. 
Senior Researcher, California Youth Authority* 


UGHOUT THE 1980's, American correc- 
tions struggled with issues of institutional 
crowding, rising costs, and controlling of- 

fenders’ behavior. These were its central themes or 
strongest currents. To many practitioners and policy 
makers they resembled a troubled sea. 

Simultaneously, other currents were stirring, ones 
that were calmer, submerged at first, and considerably 
stronger before 1980. These involved rehabilitation or 
habilitation, which may be called growth-centered in- 
tervention. By the mid-‘80’s these currents became 
somewhat stronger, and, as it were, they returned to 
view. Toward the end of the decade much of their 
strength was back. 

This article briefly reviews these issues and cur- 
rents. It focuses on the reemergence of intervention in 
particular—its growth-centered version especially— 
and it discusses its prospects in the 1990’s and beyond. 
It tries to provide perspective, interpretation, and 
possible direction mainly to practitioners, policy mak- 
ers, researchers, and students. 


The Era of Incapacitation 


The 1980's was mainly an era of incapacitation and 
short-term behavior-control. This was corrections’ 
chief response to the public’s concern with safety now. 
It was a response which reflected a hope and belief 
that emerged in the mid-to-late 1970's, namely, that 
swift and certain punishment, by itself, could provide 
enough deterrence to produce high levels of immediate 
protection, and perhaps long-term safety as well. Fur- 
ther, this response reflected a correctional philosophy 
called the justice model. This model, which began to 
dominate corrections by the mid-1970’s, emphasized 
punishment and downplayed rehabilitation as well as 
alternatives to incarceration (Fogel, 1975; von Hirsch, 
1976). 

As the 1990’s approached and the volume of crime 
remained high, it became clear that the above hope 
and model had not produced the desired level of pro- 
tection, whether short-term or long. Nor had crowding 
and costs declined. Despite this, the justice model will 
probably remain dominant during the 1990's; and 
incapacitation, plus intensive supervision combined 


*Opinions expressed in this article are those of the author 
and do not necessarily reflect the California Youth Author- 
ity’s official position. 
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with fines, restitution, etc., will likely remain correc- 
tions’ main strategy. 

This situation reflects the importance of incapacita- 
tion’s and intensive supervision’s contribution. For 
instance, though these approaches do not provide the 
desired level of short- and certainly long-term protec- 
tion, they do provide considerable short-term safety. 
In this regard they reduce criminal and delinquent 
behavior or at least dampen their spread, and in so 
doing they partly address the public’s main concern. 
Moreover, incapacitation and intensive supervision 
perform this function at a monetary price that may 
remain barely manageable in most jurisdictions for at 
least several years. 

“Hidden” Costs 

Yet, heavy or exclusive reliance on such a strategy 
can also have hidden (or not so hidden) costs, ones 
which are substantial and might include the following: 
continued or increased institutional crowding, with its 
many attendant problems; absence or paucity of seri- 
ous programming within and outside lockup; little 
focus on long-term change in offenders even when 
some programming exists; and diversion of resources 
from broad activities such as delinquency prevention. 
These “costs” mainly but not entirely apply to incapaci- 
tation. Some can involve high recidivism rates and a 
resulting “revolving door” relationship between 
lockup and the streets. Several states and systems, 
e.g., California and its department of adult correc- 
tions, clearly exemplify this relationship (Blue Ribbon 
Commission, 1990). 

Still, corrections’ present strategy does help, and 
problems such as the above should not be entirely 
attributed to it. Nevertheless, this strategy leaves 
much to be desired; as a result, it should at least be 
complemented by other strategies or approaches and 
to some extent replaced by them. One such strategy 
involves intervention, particularly that form which 
does not center on punishment and incapacitation 
itself. Historically, this strategy is broader than, but 
sometimes identified with, rehabilitation. 


The Reemergence of Intervention 


As suggested, in the 1980’s a then-secondary ap- 
proach existed, one with strong roots in the 1960’s and 
earlier. This approach is generally called rehabilita- 
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tion or, less often, habilitation. It is a major form of 
intervention, one which not only emphasizes the goal 
of internal change and growth but which recognizes 
the role of external controls and is sometimes called 
treatment. Rehabilitation tries to build—and build 
on—an individual’s skills and interests rather than 
rely on punishment, fear, public humiliation, physical 
pain/discomfort, or incapacitation itself. At least, it 
tries to minimize the latter factors. 


Developments in Recent Decades 


From the 1960's to early-1970’s there was a broad 
surge of confidence regarding rehabilitation’s ability 
to change and control offenders on a short- as well as 
long-term basis. This high optimism was quickly fol- 
lowed by widespread pessimism during 1975-81, a 
period which was triggered by Martinson’s mid-1970’s 
critique of rehabilitation’s presumed effectiveness. By 
1983-84 evidence for his “relatively-little-works” view 
and for an alternative, “several-things-sometimes- 
work” view had been marshalled and became increas- 
ingly known. As a result, a mixed and unsettled 
atmosphere emerged regarding effectiveness. More 
precisely, some confusion and considerable uncer- 
tainty existed (Greenberg, 1977; Martinson, 1974; 
Palmer, 1974, 1978; President’s Commission, 1967; 
Warren, 1971). 

Yet, one thing became clear: Neither the deep pessi- 
mism of 1975-81 nor the global optimism of the 1960’s 
seemed justified. Instead, more moderate positions 
had taken shape and soon began to prevail, especially 
among researchers and academicians (Empey, 1978; 
Gendreau & Ross, 1979; Glaser, 1975; Martin et al., 
1981; Palmer, 1978, 1983; Romig, 1978; Sechrest et al., 
1979). This included a relatively open-minded skepti- 
cism, on the one hand, and a more cautious optimism, 
on the other. Meanwhile, most practitioners believed 
programming was helpful but many had doubts about 
the extent of that help. Other individuals were neutral 
but not uninvolved. 

During the rest of the ‘80’s intervention gained 
strength in terms of focus, direction, and legitimacy. 
Its new or increased focus mainly resulted from its 
relevance and responsiveness to a growing interest by 
both the public and policy makers in addressing seri- 
ous or multiple offenders. This interest reflected not 
only America’s growing volume of crime, but widely 
accepted studies which showed that relatively few 
offenders accounted for half of all recorded crimes, 
many of which were violent (Hamparian et al., 1978; 
Strasberg, 1978; West & Farrington, 1977; Wolfgang 
et al., 1972). 


Common Ground 


Intervention’s new direction or emphasis resulted 
from the fact that many individuals, some “skeptics” 


included, largely agreed on the following three princi- 
ples for working with serious or multiple offenders, 
among others: (a) multiple modality programs were 
needed; (b) increased intensity of contact was impor- 
tant; (c) greater attention had to be paid to offenders’ 
needs and characteristics, e.g., to matching those fac- 
tors with particular program elements (Palmer, 1983, 
1984). These principles gave new direction and impe- 
tus to program development in several states, begin- 
ning around 1985. Included was intensive probation 
programming for juvenile recidivists and various in- 
tensive parole programs for serious adult offenders. 
These programs, of course, were also in response to 
institutional crowding, rising costs, and the desire for 
increased protection from non-incarcerated offenders 
(Armstrong, 1988a, 1988b; Barton & Butts, 1990; 
Byrne et al., 1989; Fagan & Hartstone, 1986; Green- 
wood & Zimring, 1985; Gruenewald et al., 1985; Kris- 
berg et al., 1989; U.S. Department of Justice, 1988; 
Van Voorhis, 1987). 
The Re-legitimization of Intervention 

Throughout 1975-81, several justice model propo- 
nents and followers of Martinson’s early views virtu- 
ally declared intervention “illegitimate,” i.e., 
inappropriate or, at best, seldom needed (Greenberg, 
1977; van den Haag, 1975; Wilson, 1975). Neverthe- 
less, supported by its above-mentioned relevance, in- 
tervention regained considerable “legitimacy” in the 
1980's. First, it regained pragmatic legitimacy. This 
occurred when it became clear that intervention often 
did provide practical assistance—simply put, concrete 
help—whether educational, vocational, psychological, 
or in interceding with others. Punishment and inca- 
pacitation were not, by themselves, designed for that. 
Secondly, intervention slowly regained moral legiti- 
macy. This occurred when it became increasingly ob- 
vious that various stereotypes, such as the 1970's 
Clockwork Orange characterization of treatment as 
dehumanizing and inhumane, were intrinsic to nei- 
ther intervention in general nor rehabilitation in par- 
ticular—that, in fact, they seldom pertained beyond 
the early-to-mid 1970’s. This applied to Mitford’s 
(1971, 1973) widely known descriptions as well. If 
anything, instances of dehumanized “treatment” fre- 
quently emerged in the 1980’s in connection with 
punishment and crowded institutions, rarely in rela- 
tion to treatment as described above. 

Further, intervention regained substantial scientific 
legitimacy. This occurred as several meta-analyses 
and literature reviews of experimenta! programs 
found converging evidence that most such efforts re- 
duced recidivism when compared to their control pro- 
grams; and for all programs combined the average 
reduction was moderate, i.e., 10-12 percent’. These 
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reductions, and others which were considerably 
larger, e.g., 25 percent or more, made those programs 
directly relevant to public protection, especially when 
large numbers of offenders and therefore many poten- 
tial offenses were involved (Andrews et al., 1990; 
Davidson et al., 1984; Garrett, 1985; Geismar & Wood, 
1985; Gendreau & Ross, 1987; Gottschalk et al., 1987; 
Lipsey, 1989, 1991; Mayer et al., 1986; Palmer, 1975, 
1984; Panizzon et al., 1991). 

Finally, intervention regained—actually, retained— 
its philosophical legitimacy. This occurred toward the 
end of the decade as the following became clear: Nei- 
ther justice model proponents nor others had provided 
convincing arguments that rehabilitation (a) should 
be considered intrinsically inappropriate as a major 
correctional goal, (b) was in fact unimportant or per- 
haps even harmful, and (c) should be secondary to 
punishment in any event, whether for short- or long- 
term goals. 

On such grounds, intervention, particularly reha- 
bilitation, had “fought its way back” from the artifi- 
cially created, near-“illegitimacy” of previous years, 
and from its very real, partial banishment as well. 
This re-legitimization is a major development in 
American corrections, one whose implications are sub- 
stantial. 


The Tacit Consensus 


Even by the mid-1980’s, one product of interven- 
tion’s early gains in terms of focus, direction, and 
legitimacy was the following tacit consensus among 
many practitioners and researchers (soon afterwards, 
this consensus also included various policy makers): 
(a) In contrast to the clearly pessimistic outlook and 
the actively rejecting attitude of 1975-81, some forms 
of intervention could probably reduce the recidivism 
of key offenders. In this regard, and because it often 
produced educational, vocational, and other gains, (b) 
rehabilitation/habilitation might be possible and use- 
ful after all.’ 

Though essentially self-evident by 1990, and seem- 
ingly simple and basic in any event, this consensus, in 
the mid-1980’s, represented a major shift in tone and 
attitude from the preceding decade. 

Supported by this developing consensus, and given 
direction by the agreed-upon principles (multiple mo- 
dality programming, increased intensity of contact, 
and greater attention to offender needs/charac- 
teristics), program-development efforts began moving 
toward the same level that existed during 1965-75. By 
the late 1980’s many practitioners and researchers 
were seriously focusing on the task of discovering and 
rediscovering practical methods and strategies, and of 
developing/evaluating possibly improved approaches. 
In this regard, many individuals, former skeptics in- 
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cluded, were moving in similar directions and support- 
ing similar goals. 


Into the ‘90's 


As the 1990's begin, intervention has a recognized 
and generally accepted role with serious and multiple 
offenders, sometimes including “special populations” 
such as sex offenders and substance abusers. Through 
the 1990’s and beyond, this role can be performed via 
several approaches, including skill-development 
methods, control surveillance techniques, psychologi- 
cally oriented programs, and combinations of all three. 
In this respect intervention can draw on approaches 
that have existed in one form or another for over 30 
years; yet it can utilize new approaches as well. Its role 
can be played with high- and middle-risk youths and 
adults and it can doubtlessly extend beyond serious, 
multiple offenders. In this regard, intervention’s rele- 
vance or responsibility can be broad. 


Current Limitations 


Given its heavy responsibility—present and fu- 
ture—intervention’s current limitations should be 
well understood; so should its present inability to 
guarantee certain levels of success. For instance, as of 
1990 no categories (“types”) of programs exist that 
usually—e.g., in at least two of every three such pro- 
grams (individual programs)—produce large recidi- 
vism-reductions with typical, heterogeneous 
client-samples. Moreover, such reductions do not even 
occur one-third of the time, and this applies whether 
or not those samples mostly contain serious, multiple 
offenders. Here, “large reductions” means 25 percent 
or more, and “type” refers to a program’s principal or 
most conspicuous component, e.g., vocational training 
or group counseling. As indicated, however, moderate 
reductions are common. 

This absence of even a few generally reliable and, 
simultaneously, rather powerful and widely applicable 
categories of programs has major implications. For 
instance, it makes it impossible to presently recom- 
mend any categories as such to policy makers, i.e., 
recommend them on an across-the-board basis. More 
specifically, one cannot claim that any randomly se- 
lected individual program which falls within a given 
category, e.g., within the set of programs labeled “vo- 
cational training,” will quite likely produce large re- 
cidivism-reductions compared to standard programs. 
One reason for this limitation is as follows: Individual 
programs often differ from each other on various di- 
mensions, even though they may share a label such as 
“vocational training” or “individual counseling.” As a 
result, many may also differ from others in their 
relevance to particular offender-groups that are found 
within the overall client samples, e.g., to younger vs. 
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older offenders, or to fearful vs. assertive. Those pro- 
grams may therefore vary in their ability to reduce 
illegal behavior, and some—depending, e.g., on the 
dominant client-sample and the particular mix of cli- 
ents—may not reduce it at all. 


Moving Forward via Knowledge-Building 

Though categories of programs cannot be recom- 
mended carte blanche, the individual programs that 
comprise them need not all be discarded and the 
categories themselves thereby eliminated. For in- 
stance, the above-mentioned meta-analyses showed 
that in each of several program categories, e.g., edu- 
cational training or cognitive-behavioral, many indi- 
vidual programs that comprised those respective 
categories did reduce recidivism, though many others 
did not. Even if, say, only two out of every five of a given 
category's individual programs (not, e.g., the desired 
67 percent or more) reduced recidivism to a statisti- 
cally reliable degree, those two could still play impor- 
tant roles. Moreover, they could do so even if their 
reductions were moderate instead of large, e.g., 10-12 
percent rather than 25 percent or more. A 10 percent 
reduction would mean, e.g., that 900 offenses rather 
than 1,000 could be expected; in addition, many of the 
100 that could be avoided would probably be violent. 

To make solid progress, corrections should of course 
reproduce programs, e.g., the “two out of five,” that 
have shown success; moreover, it should discard or 
substantially modify the rest. This would increase the 
percentage of successful programs within each given 
category and could eventually make the category itself 
more useful to decision makers. Through research and 
other means, corrections should also adapt its existing 
programs to new settings and conditions. 

To help achieve these goals, researchers and practi- 
tioners need detailed information not only about the 
defining features of promising programs but about 
factors that probably make them relevant to various 
kinds of offenders. Such information could provide a 
sound basis for program-building. It could, e.g., lead 
to better matching of new programs with given indi- 
viduals and settings, and it could thereby increase the 
degree to which those programs reduce illegal behav- 
ior. 

Despite these important possibilities the following 
should be kept in mind. Though correctional interven- 
tion gained considerable strength in the 1980's, simi- 
lar progress or at least a comparable rate will not 
necessarily occur in the ‘90’s. However, brisk progress 
can indeed occur if a number of the following objectives 
are achieved in connection with experimental studies: 

(a) Ahigher percentage than in 1960-90 should 

be well-designed, and many fewer should be 
of questionable quality. 


(b) Totest reliability, a higher percentage should 
be replications or partial replications of pro- 
grams that showed substantial success. 

(c) Totest and increase generalizability, a higher 
percentage should be systematic variations 
of programs that have already shown success 
under one or two sets of conditions. 

(d) Wherever possible, studies should describe 
the main offender subgroups that comprise 
the overall sample, and separate outcome- 
analyses should be conducted for each such 
group. 

(e) Intervention processes, e.g., techniques and 
strategies, should be examined closely and 
described more often and fuily than before. 


Beyond Tokenism 


Knowledge gained from such studies can help inter- 
vention avoid being left to function in a very limited 
capacity or as mere window dressing and a token of 
humanitarian concern. All in all, intervention’s poten- 
tial within American corrections extends beyond that 
of providing, at most, modest assistance to many of- 
fenders and perhaps somewhat more to those actively 
seeking it or in obvious need. As a result, rehabilita- 
tion or habilitation, e.g., can and should be developed 
as more than essentially an appendage to either a 
management-and-control centered strategy or a pun- 
ishment-oriented strategy. In the 1980's, interven- 
tion’s relevance and potential were again partly 
recognized. In the 1990's, its gains as well as potential 
should be actively supported by practitioners, policy 
makers, and others. They should not be left to fade 
because of other valid priorities. 

Nevertheless, even if considerable knowledge is 
gained and carefully planned programs become in- 
creasingly valued options, the public’s overriding de- 
sire for short-term protection will probably remain the 
largest single influence on corrections in the 1990's. 
For this reason, and because they address that desire 
very directly and visibly, the control-centered ap- 
proaches and relatively short-term goals that domi- 
nated corrections in the 1980’s will likely remain in 
the forefront and will probably absorb most resources. 
Though this may occur at the expense of continued, 
serious overcrowding, it should not and probably will 
not occur at the price of ignoring intervention. Given 
substantial progress, and as growth-centered inter- 
vention and longer-term goals plus community-pro- 
gramming are increasingly used, the mix of available 
options will broaden and corrections as a whole will 
have more relevance and strength. This, however, 
should not in turn detract from crime-and-delin- 
quency prevention efforts and from the fact that broad 
social changes are needed as well. 
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Finally, with regard to theory, a recently described 
“‘habilitation/developmental” (H/D) framework could 
add a critical dimension or emphasis to today’s main 
perspective and tomorrow’s program development 
(Palmer, 1991). Current perspectives mainly empha- 
size sociological factors and downplay the psychologi- 
cal or personal/developmental, factors of importance 
with many offenders (Elliott et al., 1979; Hawkins & 
Weis, 1985). In addressing various gaps and in provid- 
ing direction for both expanded and more focused 
correctional efforts, an H/D framework would imple- 
ment the three earlier-mentioned principles in an 
individualized way and could apply to more than seri- 
ous, multiple offenders. It could also refocus knowl- 
edge-building and the interpretation of findings. 


Closing Thoughts 


In reflecting on the past three decades one quickly 
realizes that correctional intervention has already 
accomplished much and has a good deal to build on. 
Nevertheless, many approaches and combinations are 
still untried, and considerable growth can occur in the 
next few decades. More specifically, although many 
individual programs can already help many offenders, 
corrections as a whole has a long way to go before it 
can offer practitioners and policy makers a large num- 
ber of highly reliable, cost-effective, yet also powerful 
approaches. Nevertheless, though American correc- 
tions often struggles to simply survive the day, the 
development of such approaches—while it may take 
considerable time—remains an exciting challenge to 
persons with confidence in the power of knowledge- 
building and well-documented practical experience. 
By the year 2000, intervention, through hard and 
carefully planned work, could be well along the way. 

Toward this end, however, it should be firmly kept 
in mind that rehabilitation and habilitation, in par- 
ticular, are part of corrections, not illegitimate or alien 
forces. Together with other contributions, theirs can 
help this field overcome or reduce its difficulties, much 
as they jointly help individuals address their own, and 
thereby progress. 


NOTES 


The 10-12 percent average reduction resulted from combining 
all programs that yielded a positive outcome (meaning, any reduc- 
tion in recidivism) with all programs that yielded a negative out- 
come, as well as those in which no differences were found between 
the experimental and control programs. When only those programs 
which yielded a positive outcome were examined, the average recidi- 
vism-reduction wes approximately 20 percent. 


Other aspects of the consensus were: (c) Most standard forms 
and typical variants of intervention, e.g., variants of individual or 
group counseling, were no longer considered intrinsically demean- 
ing or necessarily onerous to offenders. (d) When viewed as a 
package that included definite external controls and “account- 
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ability,” e.g., unpleasant consequences for infractions and illegal 
behavior, some forms of intervention, e.g., the community-based, 
were now considered less risky to the public than before, for selected 
offenders. 
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No Escape From the Future 


OHN DiIULIO needs no introduction to those 

in the correctional public who have the time to 

keep up with the expanding literature of our 
field. Many will have told him personally how they 
do their jobs and why they can’t do better. Many 
more have read his articles and his book, Governing 
Prisons." 

As we have learned from his reports from the correc- 
tional front-lines, the maintenance of order, the provi- 
sion of amenities, and the efficiency of service should 
be the objectives of prison governance. The realization 
of these objectives depends on competent manage- 
ment. Nobody could disagree, nor can he claim novelty 
for this opening of his critique of penology. The really 
awful prisons in the history of American penology have 
invariably been managed by brutes or dolts. Some 
brutes are bright, some dolts mean well. One has only 
to engage in a discussion of their management meth- 
ods to understand them for what they are. 

Professor Dilulio has thought further about his 
studies, and now we have his rather disheartening 
view of the future of corrections.” To sum up his view 
of our prospects, there is “no escape” from the realities 
of the present, most of which are worse than unpleas- 
ant. They will persist as far as the eye can see into the 
future. A good manager may make the best of a bad 
state of affairs, but Dilulio is firm: There is no escape 
(his italics). 

Right at the beginning he specifies the realities with 
which managers, whether wise, brutish, or doltish, 
must somehow cope. Here they are—read them as 
stoically as you can: 


1. Noescape from the greatly increasing number of 
citizens in prison, in jail, on probation, and on 
parole. 


. No escape from the need for more prisons and 
jails, even with a continued increase in the use 
of alternatives to incarceration. 


3. No escape from institutional overcrowding. 


4. No escape from the need to discriminate care- 
fully among commuity-based options.° 


Dilulio bravely faces these inevitabilities, concedes 
that they are harsh, but insists that with competent 
management the worse will not become the worst. 
Competence will win the day—no need, absolutely no 
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need, for “experts.” Whatever their claim to expertise, 
they must be ignored. The future of corrections is in 
the hands of its practitioners. 

Again and again we are told that it is the practi- 
tioners who are possessed of the common sense and 
wisdom with which they will steer corrections to a 
satisfactory administration of order, amenities, and 
service with no help from the “experts,” thank you just 
the same. Again and again, we are told that the social 
scientists, especially the sociologists, have little or 
nothing to offer that the practitioners can use. The 
research we do is futile, not to say useless. As in his 
earlier book, sociologists may not be the villains, but 
the “intellectual and moral quackery of the ‘experts’ 
must be succeeded by a respect for certain unpleasant 
facts about American corrections that are well under- 
stood and freely acknowledged by most of those who 
work in its trenches” (p. 3). Strong language, but a 
theme that rumbles away throughout the book. 

The unpleasant facts that our author has in mind 
will be familiar to my readers, all of whom may be 
presumed to be “experts” in their own right. Dilulio 
predicts the rapid increase of prison populations to a 
level above 4 million by the year 2000 from 3,600,000 
in 1989. Nationally the annual cost of corrections will 
be around $40 billion up from $2 billion in 1975. As 
Dilulio sees it, the benefits of an adequate correctional 
apparatus are well worth the immense cost. 


Next, we need more prisons if we have to accommo- 
date more prisoners. Dilulio says that 95 percent of 
the folks now in prison are violent or repeat offenders, 
so alternatives to incarceration can’t be expected to 
relieve the need for more building programs. He does- 
n’t say where he found that 95 percent figure,’ but it 
includes somewhat over 100,000 parole violators, a 
very large number of whom were violated on technical 
grounds, usually having to do with narcotics sale, 
possession, or use. Most of them will do several months 
or maybe a couple of years on their violation. 

As for the violent offenders, the prisoners whom we 
have to keep, they constitute about half of California’s 
admissions, a proportion that has been declining since 
1983.° The question for further study is a determina- 
tion of how many of them could be handled in the 
community with an addiction treatment program. 
Nevertheless, there can be no doubt that at the rate 
we are admitting people to the reception centers we 
are certainly going to need more prisons. This is not a 
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question that the correctional practitioners can an- 
swer for us. We will need more statistics than are 
currently on hand. 

Dr. Dilulio does not concern himself with the hard 
line on sentencing policy. That the installation of the 
Federal guidelines on sentencing has vastly increased 
the population of the Bureau of Prisons does not raise 
questions in his mind about how parsimonious a sen- 
tencing policy can be and still protect the public. The 
problem the managers of corrections must solve is the 
containment of the convicts they get, not the term for 
which they are received—that’s a question for the 
legislatures. The correctional managers must take 
what they get and do as best they can. 

In the space available for these notes I cannot pos- 
sibly cover all the issues Dilulio raises and settles, at 
least to his satisfaction, in this confident book. I have 
deplored his denigration of the social sciences in ear- 
lier reviews. His blithe acceptance of overcrowding as 
an exaggerated problem is more than deplorable be- 
cause there are bean-counters who will take him seri- 
ously. Like a good right-wing conservative, he is pretty 
sure that more money won't be needed. He doesn’t 
make clear how all the new clients can be supported 
on current budgets, but hopes that good managers will 
figure it out. Good management is the essential ingre- 
dient of a sound correctional system. On that point I 
am right there with him. 


Four Case Studies 


So certain is Dilulio of the benefits of good prison 
management that he proudly goes out on a limb: “No 
group of inmates is ‘unmanageable’; and no combina- 
tion of political, social, budgetary, architectural, or 
other factors makes good management impossible” (p. 
12). He cheerfully acknowledges that he is handi- 
capped by the lack of reliable studies of prison man- 
agement, but he is sure that good management is the 
infallible remedy for any and all penological adversi- 
ties. To prove this surely disputable point, our author 
describes four models, necessarily in broad sweeps, 
but with infectious enthusiasm. 

He begins with the California Men’s Colony (CMC), 
which he describes as a maximum security institution. 
It is not. It qualifies as a secure medium security 
facility and was intended as such when designed.® 
Warden Estelle is credited with such management 
achievements as prison industries that hum and grow- 
ing inmate participation in educational and vocational 
training programs. Without depreciating the accom- 
plishments of an able warden, most of that credit must 
be assigned to departmental policy. Industries pro- 
grams and allocations for educational programming 
are decided in Sacramento, not in San Luis Obispo, the 
home base of CMC. A departmental classification pol- 


icy channels prisoners suited to these programs to 
CMC. At least some of the credit for the superior 
conditions that Dilulio saw must go to departmental 
policy. Another beneficial policy is the channeling of 
the real “hard-asses” to prisons designed and pro- 
grammed to manage them. The lesson of CMC is that 
good prison management, so sorely needed though not 
so universally found, begins in a state capital with a 
director who knows what has to be done, finds subor- 
dinate managers who can do it, and sees to it that they 
get what they need from the state budget and from a 
good personnel recruiting program. For any such di- 
rector, finding good wardens is a crucial problem, 
seldom solved to his complete satisfaction. 

The second institutional model that gets a seal of 
approval is the New York City jail system. Under the 
watchful supervisory eyes of Judge Morris Lasker, 
who had placed the whole jail system under a court 
order, an entirely new Tombs was built with all the 
state-of-the-art architecture and high technology that 
money could buy. What determined the success of the 
Tombs was unit management by which most program- 
ming and custodial operations were decentralized to 
housing units. There has been little trouble at the 
Tombs, compared to the awful conditions in its prede- 
cessor, notorious for disorder, filth, and corruption. 
While appreciating the achievement at this new 
Tombs, I wondered what the best of managers could 
have done with the old Tombs, which, I understand, 
has been completely deactivated. If Dr. Dilulio’s theo- 
rem about the benefits of good management is correct, 
was it necessary to replace the old Tombs? 

We are also told that Rikers Island has also bene- 
fited remarkably from unit management. Evidently 
violence subsided and staff morale was raised. Since 
the publication of No Escape there was a correctional 
officers’ strike, and a lot of deplorable conditions sur- 
faced for reports in the national press. I wondered 
whether the relative calm at the Tombs was the result 
of an assignment policy that kept the really tough folks 
at Rikers. I'd like to know and so, I suppose, would Dr. 
Dilulio. 

The third example of management excellence is the 
United States Bureau of Prisons (BOP). I heartily 
agree with our author that much, maybe most, of the 
credit for the exemplary performance of the BOP 
should go to James Bennett, its hard-driving director 
from 1937 to 1964. All Federal agencies should be 
lucky enough to be managed by such a director. As 
assistant director under Sanford Bates, and even be- 
fore when he was a staff analyst’ at the Bureau of 
Efficiency, it was his vision that created the blueprints 
for the Bureau of Prisons. As director he recruited a 
remarkable staff, saw to it that they were trained, and 
kept to the standards of performance that he pre- 
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scribed. He fought his bureaucratic opponents to a 
standstill, even the redoubtable J. Edgar Hoover. He 
got what he needed from a Congress that had to be 
convinced of the importance of what the Bureau was 
doing. His monument is the organization of the correc- 
tional apparatus, not only in the Federal Government 
but also in every state government. 

Dilulio gives Bennett the credit he deserves. The 
BOP still operates much as he designed it and at a 
level of efficiency and effectiveness that few states can 
match. He installed a system of classification so that 
expensive maximum security programs would be re- 
served for the fellows who needed that kind of atten- 
tion, thereby allowing more freedom for those who 
should be programmed for education and vocational 
training. His prison industries program was and is a 
model in more ways than one. Not only is it one of the 
few such programs that turns a profit, but Bennett 
found ways to make it acceptable to those interests 
which have consistently opposed the very existence of 
productive industries in prisons. It is proper to credit 
the BOP as a model of well-managed prison system. It 
has been well placed to maintain that standing. Few, 
if any, state budgets could provide support for such an 
operation, but wherever we look, we find state depart- 
ments of corrections trying to emulate the BOP so far 
as they can. 

Finally, Dilulio returns to the Texas Department of 
Corrections (TDC), to which he devoted many admir- 
ing pages in his earlier book. He continues his romance 
with George Beto, the Walkin’ George who would make 
unannounced appearances at any of the prison gates 
in his domain, just to see how things were going and 
straightening out forthwith what was not going as well 
as it should. He gives Beto the credit he deserves for 
the impressive industrial program and for an educa- 
tional program that has been well managed and well 
supported even after his departure. I am skeptical 
about all that walking; not many directors are in a 
position to emulate him, and certainly his successor, 
Jim Estelle, couldn’t match his stride. Dilulio’s point 
is that good management calls for reliable informa- 
tion. Walkin’ George got his information by visitations. 
Most directors prefer to use central office staff for this 
purpose and to keep themselves as somewhat myste- 
rious figures in the state capital. On whatever sources 
of information Estelle relied, they left him helpless 
when challenged in Federal court. 

Dilulio’s admiration for Beto extends to a defense of 
the famous—or infamous—building-tender system. 
While this use of trusted convicts to augment the 
correctional officer staff is a thing of the past, Dilulio 
cannot bring himself to condemn it. In his view, in 
Beto’s hands it “had been a sharpened knife wielded 
by a master chef in a calm kitchen. . . . This knife was 


March 1992 


handed to Estelle, who by comparison, was a good 
short-order cook behind a busy counter” (p. 160). This 
is a puzzling metaphor. Does our author mean that 
short-order cooks shouldn’t be allowed to have sharp 
knives? What is indisputable is that under Estelle, a 
good many serious abuses were chargeable to poorly 
supervised building-tenders.® Whatever Estelle’s mer- 
its or demerits, it should not have been necessery for 
the TDC director to wield that sharpened knife. The 
lesson is that if there is to be a building-tender system 
at all—and in my view, it should be safely locked away 
in the archives of bad ideas—it must be under the close 
supervision of the warden on the spot, not subject to 
the occasional observations of an ambulatory director. 


Some Essentials of Good Management 


Unquestionably, good management is the founda- 
tion on which a decent and socially useful prison 
system must be built. We do not need this second book 
by Dilulio to understand this point—his Governing 
Prisons made it well enough. Missing are sufficient 
specifics so that the essentials of sound management 
are understood. At the risk of laboring what should be 
obvious, I suggest that these essentials consist of the 
following: 

1. A director or commissioner at the apex of the 
system who knows what has to be done and how to do 
it. Preferably, but not necessarily, he should have come 
up from the ranks. (Note that Bennett did not.) 

2. Support from the chief executive and under- 
standing in the legislature. Both require the constant 
personal interaction of the director/commissioner with 
the significant figures in the executive and legislative 
branches. 

3. A system of recruiting personnel that does not 
have to accept any warm body that comes along and 
rigid reliance on seniority in promotions. 

4. Areliable flow of information from top to bottom 
and from bottom to top. A whole book could—and 
should—be written about these difficult processes. 
They are difficult in any organization and particularly 
difficult in a prison system. 

5. A classification system that is capable of sorting 
out the total prison population in accordance with 
custodial and program requirements and making as- 
signments accordingly. 

6. An understanding throughout the organization 
that change is inevitable. Commitments to change will 
be made. Once made, they must be understood and 
never resisted. They will almost always require organ- 
izational adjustments, sometimes extremely difficult 
to accept. 

Have I missed anything? Undoubtly other “experts” 
on prison management will call me to account, but 
these are the points that managers, potential manag- 
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ers, and those who pick them out must understand. 
They must be understood by those to whom managers 
are accountable and by those who are their subordi- 
nates. 


Sergeant Kirkpatrick’s Question 


In a retrospective article on the 20th anniversary of 
the Attica uprising, the New York Times quotes at 
some length Sergeant Robert Kirkpatrick, who has 
spent 18 of his 39 years working in that memorable 
prison: 


“I don’t talk about what I do for a living. If they ask me, I say I 
work for New York State. My wife knows next to nothing about 
this facility.” He took pains to say that he was proud of his job. 
But even now, after 18 years, he says he wonders, “What is the 
reward? What is the finished product?” 


The policies and the leadership of the manager must 
provide satisfying answers to Sergeant Kirkpatrick 
and his peers. The same answer must get through to 
the convicts in their charge. 


NOTES 


lJohn J. Dilulio, Jr., Governing Prisons, A Comparative Study of 
Prison Management. New York: The Free Press, 1987, pp. 11-12. 


John J. Dilulio, Jr., No Escape: The Future of American Correc- 
tions. New York: Basic Books, 1991. 


3]bid., pp. 3-5. 


‘ Throughout the book, Dilulio is rather coy about his sources. A 
big figure like this 95 percent is seldom broken down into its 
components. Perhaps he prefers not to bother us with documenta- 
tion, but I for one like to be offered the details. 


5California Department of Corrections, California Prisons and 
Parolees, 1988 (Sacramento, 1989), p. 27. Not a 1991 figure, but 
representative enough. So far as I know, there is no national per- 
spective on the trends in the composition of prison populations as to 
the nature of offenses. 


®The California system has always included Folsom and San 
Quentin as its maximum custody facilities. Because of the press of 
maximum custody business, we now have two facilities that qualify 
as super-maximum: Pelican Bay and Corcoran. The austere condi- 
tions prevailing in these two prisons must simplify many of the 
management problems confronting most of the other prison manag- 
ers in the California system. In comparison with Pelican Bay and 
Corcoran, life at the California Men’s Colony is free and easy. 


7Something more than a “lowly attorney-clerk,” as Dilulio has it 
(p. 22). 


®For a blistering review of the building-tender system and its 
shortcomings, even under the administration of Walkin’ George, see 
Steve J. Martin and Sheldon Ekland-Olson, Texas Prisons: The 
Walls Came Tumbling Down (Austin, Texas Monthly Press, 1987), 
especially at pp. 46-50 and 148-152. 


°New York Times, September 1, 1991, p. A15: “20 Years after Siege 
in Blood, Attica Is New Prison but Wary Town.” 
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Editor’s note: Federal Probation invited Dr. Dilulio to 
respond to Mr. Conrad’s column. His comments are as 
follows: 


No Escape deals not only with the leadership and 
management of prisons, but offers chapters on alter- 
natives to incarceration (some of which are quite 
promising); the rehabilitation of criminals (which, con- 
trary to the “nothing works” school, I believe to be 
possible); the role of courts in shaping corrections 
(which, on balance, I believe to be positive); the pri- 
vatization of corrections (which I generally oppose on 
both moral and cost-effectiveness grounds); social sci- 
ence research on corrections (which, as Conrad sug- 
gests, I think has been virtually useless, but which, as 
he fails to note, I think can be greatly improved); and 
the American penal credo (which I view as a remark- 
able product of Judeo-Christian moral precepts). 

Readers of this journal who are aware of the empiri- 
cal work on the effects of crowding recently summa- 
rized nicely by James Bonta and Paul Gendreau 
(“Reexamining the Cruel and Unusual Punishment of 
Prison Life,” Law and Social Behavior, volume 14, 
1990) know that the relationships between crowding 
and other variables are more complex than simple. 
The empirical evidence supports what most correc- 
tions practitioners believe: namely, that uncrowded 
cellblocks are neither a necessary nor a sufficient 
condition for safe, programmatic, cost-effective opera- 
tions. 

In searching for examples of politically and organi- 
zationally astute correctional leadership, I do indeed 
warmly embrace Dr. George Beto as well as James V. 
Bennett, among others. The styles and philosophies of 
Beto and Bennett were quite different, but those dif- 
ferences belie powerful similarities between their re- 
spective approaches to managing the external affairs 
and internal life of a large, complex corrections bu- 
reaucracy. 

Near the end of his review, Conrad muses about the 
“essentials of sound management.” As one whose ma- 
jor research focus has been, and continues to be, poli- 
tics and public management, I find his list worthwhile, 
but far from definitive. I could furnish dozens of cita- 
tions from the empirical literature on complex organi- 
zations that support his “obvious” principles, and 
dozens more that refute them. It’s not the “experts” on 
prisons that Conrad has to fear, but the empirical 
analysts of bureaucracy. 

I do plead guilty as charged to viewing most social 
science research on corrections (my own included) as 
having yielded findings that are trivial, meaningless, 
or false. Like the man who would rather be governed 
by the first 1,000 names in the local phone book than 
by the faculty of Harvard (or let it be Princeton) 
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University, I would rather entrust the course of correc- 
tions policy to mainstream practitioners than to aca- 
demic “experts.” But I am at pains in the book to point 
out how progress has been made by the applied social 
sciences in other policy areas (in particular, social 
welfare), and my conclusions regarding the future of 
social science research on corrections are hopeful. (As 
the director of the country’s leading university-based 
domestic policy research center, they had better be.) 
Naturally, I take issue with much of what Conrad 
says in the review, but the only line that troubles me 
in the least is the one in which he resorts to ideological 
typing (“Like a good right-wing conservative ...”). Still, 
having been called a liberal and a radical by other 
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I’m glad to know that Conrad thinks I made my basic 
point about correctional administration “well enough” 
in my first book; I missed that sentiment in his pre- 
vious writing on me in this space. 

Finally, corrections has always been a sideline for 
me, and my research has now taken me into other 
areas. I hope I’ve been a positive force in the field, and 
that I’ve done something to make corrections less of 
an intellectual backwater than it has been. For dec- 
ades, Conrad has been largely a positive force in the 
field. Someday, however, corrections will have to out- 
grow both its academic “experts” and its self-styled 
sage practitioner-analysts. I hope that day is soon. 


JOHN J. DITULIO, JR. 


Professor of Politics and Public Affairs 
Director, Center of Domestic and 
Comparative Policies Studies 
Princeton University 

Princeton, New Jersey 


critics, and a “dead armadillo” (i.e., right down the 
middle-of-the-road) by many, I can stand to have my 
card punched on the right. I doubt, however, that my 
chapters on rehabilitation, privatization, and courts 
will enable me to keep it punched for long, and the 
response to my recent work on the cost-effectiveness 


of imprisonment (“Does Prison Pay?,” Brookings Re- 
view, Fall 1991) has generated the normal range of 
reactions. 


Looking at the Law 


By TOBY D. SLAWSKY 
Assistant General Counsel, Administrative Office of the United States Courts 


Revocation of Community Supervision: What the Courts Have Made of 
Congress’ Ambiguous Language and Policies 


Introduction 


ithough better known for the introduction of 

sentencing guidelines, the Sentencing Reform 

Act of 1984 also revamped the concept of com- 
munity supervision both at the front end, modifying 
the probation system, and to a greater extent at the 
back end, replacing parole with supervised release. 
Changes in community supervision had important 
goals—to make sentences more determinative and 
less disparate and focus community supervision on 
those who could most benefit from it. In every even- 
numbered year since 1984, Congress has passed a 
crime bill that tinkered with the community supervi- 
sion provisions. This piecemeal approach has re- 
sulted in a mishmash of statutes with ambiguous 
language and conflicting policy goals. I will look at 
developments in the case law on revocation of proba- 
tion, mandatory revocation for possession of drugs, 
and imposition of supervised release after revocation 
to explore how courts have dealt with these provi- 
sions and their underlying policies. 


Probation Revocation 


The Sentencing Reform Act of 1984 adapted rather 
than overhauled Congress’ approach to the use of 
probation. One seemingly major change was making 
probation a sentence, rather than suspending imposi- 
tion or execution of a sentence as was the case under 
the “old” law. This change was explained by the legis- 
lative history as “in keeping with modern criminal 
justice philosophy.” (S. Rep. No. 98-225, 98th Cong., 
1st Sess. 88 (1983), reprinted in 1984 U.S. Code Cong. 
& Admin. News 3182 (hereinafter Senate Report)). 
Perhaps this was done principally to ensure a more 
determinate quality to probation rather than the pro- 
visional quality of a suspended sentence. But the 
change seems more a matter of semantics than sub- 
stance, as it did not alter the purpose of probation. The 
Senate Report shows that the factors to be considered 
in imposing probation are essentially those tradition- 
ally considered by judges, but now structured by the 
sentencing guidelines. Compare “old” 18 U.S.C. § 3651 
with 18 U.S.C. § 3562 (1984). See also Senate Report 
at 91. 

Of course, there were a great many significant tech- 
nical changes, such as requiring that revocation pro- 
ceedings commence within the actual probation period 
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instead of within a 5-year period allowable under “old 
law.” However, the fundamentals of the probation 
system are more the same than different under the 
Sentencing Reform Act—providing for supervision in 
the community that promotes rehabilitation while 
also meeting the purposes of punishment through 
imposition of conditions, with the proviso that failure 
to comply can result in revocation and imprisonment. 
Under prior practice, once probation was revoked, the 
court could impose up to the maximum sentence avail- 
able for the original offense if imposition of sentence 
was suspended and up to the maximum sentence 
imposed if execution of sentence was suspended. The 
court could consider the nature of the violation behav- 
ior in fashioning the sentence. The Sentencing Reform 
Act did not appear to establish a different system. 

Thus, it has been surprising that a string of cases 
has held that 18 U.S.C. § 3565(a)(2) limits resentenc- 
ing upon revocation to the guideline range and depar- 
ture factors that applied at the original sentencing. 
United States v. Alli, 929 F.2d 995 (4th Cir. 1991); 
United States v. Ammons, No. 91-3594, 1992 WL 27004 
(6th Cir. Feb. 13, 1992); United States v. Von Washing- 
ton, 915 F.2d 390 (8th Cir. 1990); United States v. 
Dixon, 952 F.2d 260 (9th Cir. 1991); United States v. 
White, 925 F.2d 284 (9th Cir. 1991); United States v. 
Smith, 907 F.2d 133 (11th Cir. 1990). 

These cases focus on a technical reading of the 
language of section 3565(aX(2), which provides that 
when a probationer violates the conditions of release 
the court can “revoke the sentence of probation and 
impose any other sentence that was available under 
subchapter A at the time of the initial sentencing.” 
These courts hold that the sentence “available under 
subchapter A” at the initial sentencing means the 
guideline sentence and any stated basis for departures 
applicable at the time of initial sentencing. “Subchap- 
ter A is codified at 18 U.S.C. §§ 3551-3559 (1988) and 
requires the court to sentence defendants in accord- 
ance with the sentencing guidelines except when no 
applicable guideline exists.” Von Washington, 915 F.2d 
at 391. The violation behavior cannot be considered 
because it occurred after the initial sentencing and 
thus wouid not be one of the factors available at the 
initial sentencing. These courts caution that although 
the violation behavior cannot be used to determine the 
sentence available, it can be considered in the decision 
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whether or not to revoke (unless revocation is manda- 
tory), whether to resentence within the initial guide- 
line range, and whether to impose supervised release 
following imprisonment. While the violation behavior 
still comes under some scrutiny, this reading of the 
statute makes it clearly peripheral. 

Judge Norton, in a stinging dissent in Alli, dis- 
agreed with this reading of section 3565. “This inter- 
pretation of the statute is at odds with the Sentencing 
Reform Act scheme taken as a whole, has no support 
in the legislative history, produces anomalous policy 
results, and may frustrate implementation of the pol- 
icy statements on probation revocation recently issued 
by the Sentencing Commission.” United States v. Alli, 
929 F.2d at 999. Judge Norton argued that section 
3563(a)(2) does not use the phrase “guideline sentence” 
and appears to refer to any sentence of imprisonment 
up to the statutory maximum. He explains the refer- 
ence to subchapter A as a referral to sections 3551(b) 
and 3559, which set out the kinds of sentences that 
can generally be imposed. More convincingly, he points 
out that the majority view would frequently provide 
an inadequate sanction for probation violations. 

The many opinions on section 3565, with the excep- 
tion of Judge Norton’s dis~ent, are noteworthy for their 
total failure to mention the policy impact of the hold- 
ing or provide any musings as to why Congress would 
want to limit sanctions for probation violations to the 
guidelines available at the initial sentencing. Under 
the current guidelines, probation is permitted only 
when the guidelines are very low or when there is a 
downward departure, which is relatively rare and 
mostly done for substantial assistance to the Govern- 
ment. Thus, the guideline range that the court has to 
work with upon probation revocation is often inade- 
quate to sanction either the violation of trust, if the 
Sentencing Commission’s approach to revocation is 
followed, or the violation behavior itself. 

It appears that the statute as drafted simply has 
unintended results. Both in 1990 and 1991 Congress 
tried to amend section 3565(a)(2) to provide that upon 
revocation the offender can be sentenced under sub- 
chapter A without reference to the sentence originally 
available. In 1991 a bill was reported out of the House 
and Senate Conference containing this amendment, 
H.R. 3371, which was passed by the House but is still 
pending in the Senate. As discussed at length in “Look- 
ing at the Law,” 55 Federal Probation 69, 72-73 (June 
1991), retrospective changes that increase penalties, 
including penalties upon revocation of supervision, 
violate the Ex Post Facto Clause of the Constitution. 
In the vast majority of cases, the proposed amendment 
would result in an increase in punishment and thus, 
if passed, should only be applied to offenses that occur 
on or after its effective date. 
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Mandatory Revocation 


While the courts of appeals have held that section 
3565 does not generally permit sentencing courts to 
consider violation behavior to sanction probation vio- 
lations, Congress has taken the opposite approach in 
the area of revocation for possession of controlled 
substances. The final sentence of 18 U.S.C. § 3565(a), 
added by the Anti-Drug Abuse Act of 1988, provides 
that possession of drugs not only requires revocation 
but also imposes a mandatory minimum term of “one- 
third of the original sentence.” As previously noted in 
this column, it is unclear what is meant by “posses- 
sion” and what is meant by “sentence” in this provi- 
sion. See “Looking at the Law,” 53 Federal Probation 
71 (June 1989) and 54 Federal Probation 65, 71 (March 
1990). The case law is beginning to explore these 
issues. 

In United States v. Corpuz, 953 F.2d 526 (9th Cir. 
1992), the court addressed the preliminary problem of 
whether the general provision of section 3565(a)(2) 
controls revocation or whether the more specific final 
provision of section 3565(a) controls when a violation 
is based on drug possession. The court found that the 
final provision explicitly provides that it is to be used 
“notwithstanding” other provisions of section 3565. 
Judge Norton, in his dissent in Alli, also makes the 
point that the provision on drug possession is the 
later-enacted and more specific section and argues 
that it should be controlling. The views of the other 
two panel members in Alli are unclear on this issue. 
Alli presents facts—revocation for drug possession— 
that appear to require mandatory revocation. How- 
ever, instead of looking at the mandatory revocation 
provision, the Fourth Circuit followed the district 
court’s lead and treated the case as one under section 
3565(a)(2). This could be an oversight or an indication 
that the majority in Alli found that the general provi- 
sion of section 3565(a)(2) controlled over the more 
specific final provision. Since the two provisions are in 
direct conflict on how to consider violation behavior, it 
is essential to know which provision controls. On this 
point, Corpuz certainly gives the more thorough analy- 
sis. 

Corpuz also answers the question of what is meant 
by “one-third of the original sentence.” Pointing to the 
language of 18 U.S.C. § 3561 and the legislative his- 
tory, the court held that probation was clearly and 
explicitly made a sentence by the Sentencing Reform 
Act and that in section 3565(a), one-third of the sen- 
tence means one-third of the term of probation. 

The problem with the word “possession” of a controlled 
substance in section 3565 and in 18 U.S.C. § 3583(g) 
(which contains identical language requiring manda- 
tory revocation of supervised release for possession of 
drugs) is whether use of drugs requires a finding of 
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possession which triggers mandatory revocation. 
Many cases uphold the use of the mandatory revoca- 
tion provision where a district court found possession 
of drugs on the basis of positive drug tests without 
reaching the question whether use of drugs per se 
equals possession. See United States v. Ramos-Santi- 
ago, 925 F.2d 15 (1st Cir.), cert. denied, __U.S.__, 112 
S. Ct. 129 (1991); United States v. Oliver, 931 F.2d 463 
(8th Cir. 1991); United States v. Corpuz, supra; United 
States v. Baclaan, 948 F.2d 628 (9th Cir. 1991). A few 
cases, without analysis, contain statements that seem 
to equate possession with use. See United States v. 
Dillard, 910 F.2d 461, 465 n. 3 (7th Cir. 1990) (for 
purposes of determining violation of release condition 
that releasee not commit a new crime, held that know- 
ing use of drugs requires possession and that posses- 
sion of drugs is a new crime); United States v. Kindred, 
918 F.2d 485, 487 n. 3 (5th Cir. 1990) (citing Dillard 
that “knowing use of drugs is akin to possession” for 
purposes of mandatory revocation pursuant to section 
3583(g)). 

The only case I have found that contains a thorough 
review of the statutory language, legislative history, 
and public policy is United States v. Blackston, 940 F. 
2d 877 (3d Cir.), cert. denied, __U.S.__,112 S. Ct. 611 
(1991). In Blackston the court held that drug use can 
constitute circumstantial evidence of possession, but 
that probation officers retain discretion to decide 
whether to commence revocation on the basis of evi- 
dence of drug use. “We conclude that section 3583(g) 
accords the district court sufficient discretion in mak- 
ing this factual finding to satisfy Congress’ apparent 
desire to preserve judicial flexibility in this area.” Id. 
at 891. The court noted that mandatory reimprison- 
ment for drug addiction could be counterproductive to 
drug treatment and that the legislative history shows 
that Congress intended that courts have sufficient 
discretion to consider such treatment factors when 
deciding whether to revoke supervision. The legisla- 
tive history is set out in detail in “Looking at the Law,” 
54 Federal Probation 65, 71 (March 1990). The court 
in Blackston found that the defendant’s admission of 
drug use and positive drug tests supported the district 
court’s finding that Blackston had been in possession 
of drugs for purposes of triggering the mandatory 
revocation provisions. 

Judge Nygaard concurred in the result but objected 
to the finding that district courts retain flexibility in 
considering evidence of drug use. “I would hold that 
laboratory analysis confirming illegal drug use alone 
constitutes ‘possession’ for purposes of 18 U.S.C. 
§ 3583(g).” Id. at 895. 

The facts in United States v. Lee, __F.2d__, 1992 
WL 27639 (10th Cir. 1992) indicate that at least one 
other circuit agrees with Blackston that probation 


officers and district courts have flexibility as to when 
drug abuse amounts to possession for purposes of 
triggering mandatory revocation. While on supervised 
release Lee tested positive for use of methampheta- 
mines, and his probation officer charged him with 
violation of the conditions of release, but did not spe- 
cifically charge him with possession of drugs. Over the 
objections of the prosecution, the district court did not 
consider the case under the mandatory revocation 
provision. The court of appeals held that since the 
charge was not for possession, but merely a violation 
of the breach of a condition of supervised release, the 
case did not present the question of whether the man- 
datory revocation provision applied. 

United States v. White, 770 F. Supp. 503 (W.D. Mo. 
1991), agrees with Blackston that mandatory revoca- 
tion for every instance of drug use would create an 
injustice and run counter to past practice and common 
sense. White, however, takes issue with the flexibility 
Blackston would accord probation officers in bringing 
evidence of drug use to the district court’s attention 
and suggests that such a reading of the statute would 
invite disparate application. The court in White avoids 
application of the mandatory revocation provision, 
holding, under the somewhat unusual facts of the case, 
that prior remote drug use that was not the violation 
behavior on which revocation was based does not 
trigger the mandatory revocation provision. 

Mandatory revocation for possession of drugs is an- 
other area in which Congress has considered clarifying 
amendments. The amendments would somewhat 
awkwardly add a mandatory condition of release pro- 
hibiting “use” of drugs and make revocation manda- 
tory for violation of this condition. The amendment 
would also eliminate the mandatory penalty of one- 
third the probation or supervised release term but 
would require the court to impose some period of 
incarceration. The amendment eliminating the man- 
datory penalty would be a favorable change in the law 
but, since it does not contain a provision making it 
retroactive, if such an amendment is passed it would 
only apply to offenses committed on or after its effec- 
tive date. See 1 U.S.C. § 109 and “Looking at the Law,” 
55 Federal Probation 69 (June 1991) (discussion of the 
general savings clause). 


Supervised Release Following Revocation 


The legislative history to the Sentencing Reform Act 
of 1984 makes it clear that supervised release was not 
intended to be parole by another name. Congress 
indicated that it was dissatisfied with the parole sys- 
tem because, among other things, it conditioned the 
length of time an offender was supervised in the com- 
munity not on the offender’s need for supervision but 
on the length of the original term. This sometimes had 


‘ 
i” mat 


76 FEDERAL PROBATION 


paradoxical results: serious offenders whom the Pa- 
role Commission determined should serve lengthy 
prison sentences were released with little time left on 
their sentences to be supervised in the community and 
minor offenders whom the Parole Commission found 
only needed to serve a small portion of their term in 
prison were supervised in the community for lengthy 
periods whether they needed it or not. The supervised 
release system was designed to allow courts, with the 
assistance of the sentencing guidelines, to impose 
case-specific periods of community supervision. See 
Senate Report at 125. 

Perhaps more fundamentally, Congress articulated 
policy goals for this system of community supervision 
that did not involve punishment. 

The Committee has concluded that the sentencing purposes of 

incapacitation and punishment would not be served by a term of 

supervised release-—that the primary goal of such a term is to 
ease the defendant’s transition into the community after the 
service of a long prison term for a particularly serious offense, or 
to provide rehabilitation to a defendant who has spent a fairly 


short period in prison for punishment or other purposes but still 
needs supervision and training programs after release. 


Senate Report at 124. 


The provisions dealing with the enforcement of the 
conditions of supervised release in the 1984 Act re- 
flected the underlying treatment and rehabilitation 


approach. Originally the supervised release statute 
contained no revocation provisions. Instead, a releasee 
could be held in contempt of court for failure to abide 
by release conditions. Such proceedings were antici- 
pated to be used rarely and only for serious or repeated 
violations. 


The Committee did not provide for revocation proceedings for 
violation of a condition of supervised release because it does not 
believe that a minor violation of a condition of supervised release 
should result in resentencing of the defendant and because it 
believes that a more serious violation should be dealt with as a 
new offense. 


Senate Report at 125. 


The many amendments to the supervised release 
provisions made since 1984 appear to undercut these 
policies. In 1986, procedures for revocation of super- 
vised release were added in response to concerns that 
contempt procedures that required a new trial and 
could result only in short prison terms were inade- 
quate to police supervised release and were unduly 
cumbersome. Also in 1986, the mandatory special pa- 
role terms for drug offenses were simply converted to 
mandatory minimum terms of supervised release. In 
1987, the available terms of supervised release were 
generally expanded in response to complaints that the 
original terms were too short. As discussed above, in 
1988 revocation was made mandatory for possession 
of drugs. Most of these changes were made without 
legislative history explaining their purpose or how 
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they were to work with the goals of the supervised 
release system as established in the 1984 Act. 

Another demonstration of the policy confusion over 
supervised release is whether the supervised release 
revocation provision allows for reimposition of super- 
vised release upon revocation. In 1984, when Congress 
made an intentional decision not to provide for revo- 
cation of supervised release, it was clear that the 
system would not have a revolving door of imprison- 
ment, community release, reimprisonment, and rere- 
lease. The addition of revocation procedures in 1987 
and mandatory revocation for drug possession in 1988 
just as certainly indicates that Congress changed at 
least some of its thinking on the topic of reimprison- 
ment. However, the question remains whether Con- 
gress allowed for supervision in the community 
following reimprisonment.’ 

Three circuits have now considered this issue. The 
Ninth and Fifth Circuits concluded that Congress 
simply did not provide for supervised release to follow 
revocation; the Tenth Circuit, in a split decision, held 
the other way. United States v. Behnezhad, 907 F.2d 
896 (9th Cir. 1990), shaped the debate by focusing on 
the language of 18 U.S.C. § 3583(e). This section sets 
out four options for modifying or revoking supervised 
release: terminate supervision; modify the length or 
conditions of supervised release; revoke and reincar- 
cerate; or order home confinement. The court held that 
to give meaning to the word “or,” the listed alternatives 
must be separate and distinct options. “[A]ny ambigu- 
ity about a disjunctive phrase in a criminal statute 
usually requires a court to strictly interpret ‘or’ as 
disjunctive because to do otherwise would generally 
have the effect of increasing a person’s punishment.” 
Id. at 898 citing United States v. O’Driscoll, 761 F.2d 
589, 598 (10th Cir. 1985), cert. denied, 475 U.S. 1020 
(1986). The Government argued, and the court agreed, 
that it would be logical for a court to reimpose super- 
vised release for an offender who had failed initially 
in the community, but found, logic aside, that the 
statute was unambiguous and did not provide for such 
an option. 

The Tenth Circuit in United States v. Boling, 947 
F.2d 1461 (1991), rejected this construction of the 
statutory language, finding that, in spite of the strong 
presumption against a conjunctive interpretation of 
the word “or” in a criminal provision, the “or” in section 
3583(e) should not unnecessarily limit a court’s flexi- 
bility in administering terms of supervised release, as 
Congress intended courts to have broad powers in 
dealing with community supervision. The court held 
that the subparagraphs of section 3583(e), read to- 
gether, permit a court to revoke supervised release, 
reimprison, and reimpose a term of supervised release 
as long as the combined term of imprisonment and 
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reimposed supervised release did not exceed the maxi- 
mum term of supervised release authorized for the 
original offense. Thus, if a court at the original sen- 
tencing did not impose the maximum available term 
of supervised release, at revocation the court could 
extend the term to the maximum originally available, 
reimprison for part of the extended term, and reim- 
pose supervised release for part of the term. As sup- 
port for this view, the court looked to the Sentencing 
Commission’s policy statement at 7B1.3(g)(2), which 
provides for reimposition of supervised release to the 
“extent permitted by law,” and the Senate’s 1991 crime 
bill, S. 1241, which explicitly allowed for reimposition 
of supervised release and was introduced by Senator 
Thurmond as a “mere clarification” of the original 
intent of section 3583(e). 

In a vigorous dissent, Judge Holloway objected to 
the use of an as yet unpassed law and found no sound 
reason to reject the settled rules of statutory construc- 
tion. “[I]nstead of observing the plain meaning of the 
disjunctive ‘or,’ that meaning is ignored and the stat- 
ute is rewritten by the majority to allow sentencing by 
piecing together power from different subparagraphs 
that were obviously written by Congress as alterna- 
tives.” Id. at 1465. Judge Holloway also argued that 
the use of the amendment to section 3583(e) proposed 
by the Senate raises ex post facto concerns and may 
be a retroactive increase in punishment. 

The Fifth Circuit in United States v. Holmes, __F.2d__, 
1992 WL 22966 (1992), rejected the “flexible” approach of 
the majority in Boling and held that the plain meaning 
of the words in section 3583(e) controlled. Thus, once 
supervised release was revoked, a term of release no 
longer exists and the statute does not provide for 
imposition of a new term of supervision. Accord United 
States v. Ranson, __F. Supp.___,1992 WL 8729 (S.D. 
Fla. 1992). 

The bill reported out of the House and Senate con- 
ference, H.R. 3371, contains a provision at section 
2504 that allows for supervised release after revoca- 
tion. As noted earlier, the Conference bill was passed 
by the House but has yet to be acted on by the Senate, 
and in an election year the fate of the crime bill is 
uncertain. The Sentencing Commission fought hard 
for this legislation, arguing that a defendant facing a 
long period of supervised release may attempt to avoid 
community supervision by intentionally committing a 
technical violation in order to have the term revoked, 
serve a short prison term, and then be released with- 
out supervision. Further, the Commission reasoned 


that supervision following incarceration is desirable to 
help the defendant make the transition back to the 
community and to protect the public. I can find no 
cases or discussion in the literature of releasees ma- 
nipulating the system as the Commission anticipates. 

Section 2504 of H.R. 3371 goes somewhat further 
than providing supervised release after revocation. 
Like the court in Boling, it allows the combination of 
the period of reimprisonment upon revocation and the 
term of supervised release to follow revocation to be 
extended to the maximum term of supervised release 
originally available. The addition of supervision to 
follow revocation and extending the term to the maxi- 
mum originally available would allow for repeated 
revocations and periods of supervision much in the 
way the outgoing parole system does. Moreover, sec- 
tion 2504 does not make clear whether there is a cap 
on the total time in prison and on supervision that an 
offender can serve upon multiple revocations. If the 
legislation passes in its present form, this ambiguity 
will invite further litigation. Finally, in my view, Judge 
Holloway is correct that this legislation would in- 
crease punishment and therefore, to avoid violation of 
the Ex Post Facto Clause, should apply only to offenses 
committed on or after its effective date. 


Conclusion 


In the evolving area of supervision revocation, 
courts have struggled to give meaning to the plain 
language of statutes, even at the expense of rational 
policy goals. This seems particularly true where, if the 
provision were to be read more broadly, it would in- 
crease punishment. Thus, most courts have strictly 
limited considerations on revocation of probation and 
reimposition of supervision after revocation of super- 
vision. However, when a flexible interpretation of 
statutory language would not increase punishment, as 
is the case with interpreting “possession” of drugs in 
the mandatory revocation provision, courts show more 
willingness to look behind the statutory language. Of 
course these problems could be avoided if Congress 
would make its changes in a more consistent manner, 
use clear language, and provide adequate legislative 
history. 


NOTE 


ln comparison, there seems to be no doubt that upon probation 
revocation an offender may be imprisoned, released, and supervised 
in the community on supervised release. See United States v. Alli, 
929 F.2d at 998; United States v. Smith, 907 F.2d at 136. 
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JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Symposium on the Causes and Correlates of 
Juvenile Delinquency” (Spring 1991). This issue 
of the journal is somewhat unusual inasmuch as it is 
offered as a theme volume in tribute to Marvin E. 
Wolfgang. In response, this reviewer is departing from 
his usual format of selecting two or three articles per 
issue for critical comment. This time, an attempt is 
made to capture the collective thrust of several articles 
loosely organized around the problem of how to better 
understand and do something about juvenile delin- 
quency. The symposium is obviously a very broad 
undertaking and it is more illustrative than compre- 
hensive. 

Dr. Wolfgang, who was criminology advisor to the 
journal from 1964 until 1990, is one of the world’s 
leading criminologists and most assuredly merits hav- 
ing this set of articles and commentaries dedicated to 
him. The theme is appropriate to one who is univer- 
sally recognized as an authority on juvenile delin- 
quency. Dr. Wolfgang contributes a short foreword to 
the symposium, and there is included a fine photo- 
graph of him by Bachrach. 


In reviewing the collection of articles as a whole, 
some rather disquieting impressions result. There is, 
first of all, the sense that there is little that is signifi- 
cantly new here. This is not to say that there are no 
innovative aspects to be found among the articles or 
that there are no new twists in some of the research 
methodologies involved. There are indeed some of 
these to be found. However, the notable value of what 
is offered is the rigor in which research into familiar 
territory is pursued. The empirical research presented 
is carefully done and, although data are brought to 
bear on somewhat hoary questions, the data itself are 
often unique because of their scope. Thus, among the 
articles can be found data from the Denver Youth 
Survey, the Rochester Youth Development Study, and 
the Pittsburgh Youth Study. The articles represent 
longitudinal research designs which rely both on self- 
report measures and on extensive interviews with 
youths and their families. Therein lies a divergence 
from most of the prior longitudinal research which 
relied almost entirely on official police records. 


A second disturbing impression one may get from 
the symposium is that much of delinquency research, 
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not to put too fine a point on it, azmounts to pursuit of 
the obvious. The obviousness derives from reflective 
judgment and/or from the preponderance of previously 
established evidence. Bringing one or two of the com- 
ponent articles into focus can demonstrate this point. 

The first article in the symposium is titled “Testing 
Interactional Theory: An Examination of Reciprocal 
Causal Relationships Among Family, School and De- 
linquency.” It is well laced with mathematical equa- 
tions and vector diagrams. A maximum effort is made 
to quantify the typically nebulous data with which 
social scientists must work. The article is expertly 
done. It employs an interactional perspective in ex- 
ploring a social control theory proposition that attach- 
ment to parents and commitment to school protect 
against delinquency. In summarizing their findings, 
the authors state, “While weakened bonds to family 
and school do cause delinquency, delinquent behavior 
further attenuates the strength of the bonds to family 
and school, thereby establishing a behavioral trajec- 
tory towards increasing delinquency.” In discussing 
the policy implications of their study, the authors 
conclude that “. . .if problems in the family or school, 
or initial delinquency itself, are left unattended, a 
behavioral trajectory is established that increases con- 
siderably the likelihood of a delinquent career.” For 
sure. 

Another article is titled “Are There Multiple Paths 
to Delinquency?” The authors of this article state in 
summary that “The results support the notion that 
there is typological diversity in the backgrounds of 
youth who become delinquent, a diversity which, per- 
haps, should not be ignored.” However unstartling 
that conclusion may be, there should be no “perhaps” 
about whether to ignore it. 

Of course, criminological researchers customarily 
engage in attempts to validate or upset what might be 
called conventional wisdom. “Reasonable person” con- 
clusions essential to judicial proceedings and other 
unscientific decision-making settings are not the stuff 
of the currently dominant mode of criminological re- 
search which is pointedly quantitative. It sometimes 
appears that the ponderous statistical devices used 
are poorly supported by the informational material to 
which they are applied. Value-laden issues and plain 
truths are often difficult to perceive through all the 
formulas, graphs, and numbers. The growing influ- 
ence of the approach of economists is probably a mixed 
blessing within criminological research. Nonetheless, 
most of those reporting their research in this sympo- 
sium refer to policy implications, with the clear expec- 
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tation that policy making in the area of delinquency 
prevention will draw significant guidance from their 
findings. Alas, it is administrative man rather than 
economic man (to use some of Herbert Simon’s phra- 
seology) that prevails in this field, and the researchers 
are likely to experience frustration. 

In addition to articles reporting original research, 
the symposium includes general commentaries re- 
lated to the reported research. One such commentary, 
titled “Why Do I Like Broccoli? (De Gustibus Non Est 
Disputandum),” is by a sitting Federal judge. (The 
symposium has a slight gastronomical bent. It con- 
tains another article titled “Delinquency Prevention: 
Where’s the Beef?”) The judge writing the broccoli 
commentary, in his last sentence, declares: 

Finally, I do not know the ages of the authors of the papers 

reviewed here, nor do I know how much research money they will 

be able to acquire. To continue research of the type conducted by 
these researchers will require longevity and lots of money. If these 
researchers can conduct these studies for the next thirty years or 


so, and sustain their funding at adequate levels, they might learn 
something of lasting benefit to mankind. 


Without trying to read between the lines of the 
judge’s statement, there is at least the indication that 
the researchers should not anticipate a quick transla- 
tion of their findings into policy or concrete preventive 
actions. So it is with this kind of research. It often falls 
on fallow ground mainly because it doesn’t adequately 
communicate with those who are plowing the fields of 
crime and delinquency prevention. 

James Q. Wilson, who writes one of the commentar- 
ies in the symposium, makes a number of suggestions 
as to how the researchers could make a greater impact 
on the field of delinquency prevention. He reminds the 
researchers that their studies are “. . . of real human 
beings, not of variables and parameters.” He urges the 
authors to put as much as possible of their preparatory 
work into a technical appendix and to liberally illus- 
trate their findings with case history examples and 
stories about individuals. In his concluding paragraph 
he states: 

... 1am keenly aware of how easy it is to get lost in the necessary 
complexities of such techniques and to report all the grisly details 
....Once in that swamp, the road back to safe ground and bright 
sun is easily lost. But we must return to it if we are to serve the 
people who are paying our bills. .. . I realize that when scholars 
are asked, as they were here, to write academic papers for an 
academic audience, they will focus on academic issues. But the 
purpose of this research is not academic in the narrow sense; it 
is to find answers to some of the most troubling questions that 
beset our society. I hope that the authors will not assume that 
their job is done when they have dotted every theoretical i and 
crossed every empirical t, leaving “others” to draw out the larger 
implications and to state them in plain language. 

Paradoxically, the symposium simultaneously re- 
veals what is good and what is bad about current 
delinquency research. The good involves highly re- 
fined methodology and the capability for meticulous 


theoretical rumination. The bad has to do with overly 
stretched surrogate measures, contrivance based on 
convenience rather than reality, and the inevitable 
squishiness of the data at hand. The c!d saw, “the 
moving finger writes, and social scientists want to 
study the finger,” remains apt for much of the current 
delinquency research. This symposium is effective in 
presenting independent critical commentaries as an 
accompaniment to the principal research articles. The 
result is a rather well balanced offering which raises 
hope for an eventual coalescence of interest and effort 
among academic scholars and the institutions labor- 
ing against delinquency. 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“The Politics and Processes of Sentencing 
Commissions,” by Michael Tonry (July 1991). In 
response to a January 1990 California Blue Ribbon 
Commission recommendation for a sentencing com- 
mission, the author examines the history of sentencing 
commissions, highlighting the circumstances that are 
associated with success or failure. 

After setting forth the problems facing California in 
its effort to reduce sentencing disparity, increase use 
of intermediate punishments, and rationalize the use 
of incarceration, the remainder of the article focuses 
on the experiences of other jurisdictions with sentenc- 
ing guidelines. The first section offers a brief recitative 
of American experience with sentencing guidelines 
and sentencing commissions. The second section sets 
out a half dozen considerations that need to be taken 
into account in designing a sentencing commis- 
sion/guideline system if it is to have a meaningful shot 
at success. The third section offers gratuitous advice 
to California’s Sentencing Law Review Commission (if 
one is created) and to comparable bodies in other 
states. 


In contrasting the approaches to guideline sentenc- 
ing, it is found that presumptive sentencing guidelines 
tend to be more successful than voluntary sentencing 
guidelines, and the more successful approaches were 
developed on the premise that sentencing policy 
should be tied to correctional resources. 


In examining what makes sentencing commissions 
work, the author cites the need for adequate resources, 
professionally competent and politically effective 
staff, recognition that guideline development is a po- 
litical process that involves tradeoffs, constituency 
building and a strategy of laying a political foundation 
for the guidelines and the elimination of mandatory 
sentencing. 
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Finally, some gratuitous suggestions are offered if 
there is to be hope for success. These suggestions 
include the establishment of a meaningful rationale 
for punishment, the development of presumptive sen- 
tencing guidelines that consider both prison popula- 
tion capacity and a meaningful appellate sentencing 
review, adequate resources to support an initial 3-year 
guidelines development, the repeal of all mandatory 
sentencing laws, the provision for a full-time chairman 
and modestly paid part-time members, and, finally, 
that the legislature provide an effective date for im- 
plementation unless expressly rejected by majority of 
both legislative houses. 

“Correlates of Jail Overcrowding: A Case 
Study of a County Detention Center,” by Ran- 
dall G. Shelton and William B. Brown (July 1991). 
Since the early 1970's, incarceration has become an 
increasingly popular approach to controlling crime 
with the result that overcrowding in local jails has 
emerged as an important social problem in recent 
years. As a result, Clark County, Nevada, requested 
that a study be undertaken to identify the causes of 
jail overcrowding and to recommend possible solu- 
tions. This article summarizes some of the data col- 
lected for that study. 

An examination of jails in American society revealed 
that jail populations are essentially determined by two 
factors: how many people are brought there and how 
long they stay. One of the major reasons for the in- 
crease in the number who are brought to jail in Cali- 
fornia has been changes in the criminal law and 
criminal justice policies. Since police are the “gate- 
keepers” of the criminal justice system, they play the 
most significant role in determining jail populations. 

In conducting the study, crime statistics, question- 
naires, random sample of bookings, day count of in- 
mates, and a random sample of arrests were used. 
Local officials cited as a cause of overcrowding general 
population growth and an increase in crime. These 
assertions were not supported by the data. Instead, 
the data show that the growth in the jail population 
was most strongly related to increases in arrests for 
specific kinds of crimes, especially vagrancy, other 
assaults, drugs, and driving under the influence. 
Thus, it is no surprise that most of those incarcerated 
in the county jail are neither “dangerous” nor a signifi- 
cant threat to public safety. In short, contrary to public 
opinion, most of those processed through the county 
jail do not represent a threat to the community. 

Other factors affecting jail overcrowding include the 
laws themselves, the monetary changes differentiat- 
ing felony from misdemeanor, and probation and pa- 
role violation procedures. The present bail system 
causes some to be detained simply because they were 
too poor to get out. 
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The author concludes that the data suggest an ex- 
tensive overuse of incarceration and that most jail 
inmates are incarcerated not because of their threat 
to society but for their inability to pay fine and bail 
requirements. Thus, economics rather than commu- 
nity threat is one of the essential causes of jail over- 
crowding. What is needed is a coordinated and 
cooperative approach by all criminal justice agencies 
to ensure that practices are designed to reduce the 
threat to the community rather than other politically 
motivated rationales. Pretrial release with supervi- 
sion, house arrest, and post conviction alternatives 
such as community service, work/education programs, 
and drug rehabilitation services could certainly re- 
duce the size of the jail population. 

“Criminal Dispositions of New Mexico Juve- 
niles Transferred to Adult Courts,” by Marilyn 
Houghtalin and G. Larry Mays (July 1991). Due 
to public concern about a perceived rise in the juvenile 
crime rate, legislators have responded by dealing more 
harshly with juveniles including the growing practice 
of transferring juvenile offenders to the adult system. 
This article examines the State of New Mexico's juve- 
nile waiver process in an attempt to determine 
whether there were patterns in the selection process 
and to evaluate the impact of such patterns upon the 
criminal dispositions of these juveniles. 

Initially, the article examines changes and evolution 
of the juvenile court along with dispositional practices. 
Most of the previous research has indicated that while 
the range of penalties imposed is great for juveniles 
transferred to adult court, the reality is that juveniles 
have fared well when compared to their adult counter- 
parts. In comparing New Mexico juveniles transferred 
to adult court with other studies, there were many 
similarities with transferees falling into two groups, 
serious/violent offenders and chronic/nonviolent prop- 
erty offenders. The New Mexico juveniles on balance 
were older than other research groups and did not 
have as extensive prior juvenile records. 

In most previous studies of transferees, juveniles 
transferred to adult court were treated leniently com- 
pared with similarly charged adults, and charges often 
were substantially reduced in severity. In essence, the 
process was more symbolic than practical. In New 
Mexico, however, due to the nature of the offense, the 
age of the juvenile, the court organization, and length 
of commitment available to juvenile correctional faciii- 
ties, those selected seemed more appropriate. 

The conclusions included that the transfer to adult 
court in New Mexico is a rare event, but those cases 
analyzed indicate that the state’s juvenile justice per- 
sonnel appear to be both accurate and consistent in 
identifying what are viewed as “appropriate candi- 
dates.” And, finally, transferred juveniles are viewed 
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as serious offenders in the adult system, much as they 
are viewed as serious in the juvenile justice system. 


BRITISH JOURNAL OF 
CRIMINOLOGY 


Reviewed by JAMES M. SCHLOETTER 


“The Computer Game: Detectives, Suspects, 
and Technology,” by R.R. Harper. (Summer 
1991). This report shows some of the advantages of 
using a crime reporting system in police organizations. 
The research explores how such systems enable detec- 
tives to access records and files more easily than 
before, and given the central depository of information 
of files, records, and reports, the system has increased 
efficiency and professional competence. The author 
argues that these are advantages which might be 
expected; however, while accessing the system, detec- 
tives seem able to further improve their ability to 
locate correct files, especially in relation to offenses 
which are similar to those which they are investigat- 
ing. 

The research was conducted in collaboration with a 
medium-sized police force over a period of 18 months. 
Police detectives were interviewed, and the author 
observed firsthand the use of computer systems. The 
expected advantage of a criminal record system which 
is computerized is to allow a detective to immediately 
access records from his or her own desk, from any file 
stored in the system; furthermore, an increase in 
speed of the acquisition of these records is quite appar- 
ent. Accessing these records has led to a number of 
improvements in the activities of detectives. For ex- 
ample, the ease with which records can be searched 
means that detectives can brief themselves more ex- 
tensively before they conduct an interview. Also, the 
increased search field and speed of search facilities 
means that detectives are now more able, and hence 
more willing, to trace such things as stolen items. 
Furthermore, records can be accessed on the basis of 
such things as a common modus operendi, and this 
may help detectives narrow down the field of potential 
suspects. 

Introduction of computer systems has also altered 
some of the activities of line management affecting 
how managers evaluate working practices. Although 
the system is not used extensively as a performance 
measure, managers expect to see detectives using the 
system, to see the inclusion of clean hard copy in 
reports, and routinely ask if detectives have searched 
the system in relevant ways, according to the specifics 
of any case. 


The presence of a sophisticated computer system 
allows detectives to better negotiate with criminal 


defendants. If they can access all information about 
other offenses that may have been committed by an 
offender, it places the detectives in a stronger negoti- 
ating position. If it can be proven that the subject has 
committed other offenses, the fact that these will be 
used against him or her in negotiations will lead to 
more pleas, more case clear ups, and better statistics 
for all police departments. Furthermore, it reduces the 
burden on court time, which is at an all-time premium 
high. The author believes that much of the benefit 
derived from police computer systems has to do with 
“game playing” with a criminal suspect. The detectives 
can bluff, using information received from the com- 
puter, or make the suspect think that more informa- 
tion is at hand than actually is. 

From this paper, the author concludes that in order 
to understand police/criminal relations, an analysis is 
required of the social mechanics of that interaction. 
The technical introduction of the computer system is 
but one tool which defines the character of the inter- 
actional relationship between police and suspects. 

“Homelessness: A Criminogenic Situation?,” by 
Bill McCarthy and John Hagan (Autumn 1991). 
The authors theorized that criminologists have long 
been reluctant to pursue the idea that situational 
factors encourage criminal activity. The researchers 
investigated the criminogenic nature of homelessness, 
i.e., whether or not the fact that an individual is 
homeless leads to a propensity to commit criminal 
acts. The authors studied a sample of homeless youth 
in Toronto, Canada, in order to learn whether a great 
proportion of these young people commit criminal 
offenses after, rather than before, leaving home. The 
authors detailed the sizable body of literature which 
investigates the reasons why young people prema- 
turely leave home, but there is scarce literature inves- 
tigating the criminal activities that often accompany 
the experience of being homeless. Whenever studies 
are available, no certain theories are posited to sug- 
gest a link between adolescent homelessness and 
crime. 

The authors’ main focus in this study was on the 
change of criminal behavior from one time period to 
another; that is, from before leaving the home to after 
leaving the home. The researchers collected contem- 
porary information on street crime with a self- report, 
anonymous survey of a sample of homeless adoles- 
cents. Furthermore, social service agencies which pro- 
vide services for street youth, and non-agency 
operations known to be popular among adolescents 
who avoid government agencies, were examined for 
their data. 

From this study, the authors found that a greater 
proportion of homeless adolescents participated in 
more serious forms of crime after they left home. A 
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significant and substantially greater number of ado- 
lescents chose to use hallucinogens and cocaine, steal, 
and work as prostitutes once they became homeless. 
The authors’ data also demonstrate that, generally, 
the effects of homelessness are not specific to a par- 
ticular gender or age group. From this study, the 
researchers suggest that investigators must further 
explore the role of situational factors, such as sudden 
change in family structure, personal crises, or other 
such transformations, to find out whether this is a 
cause of homelessness and, thus, an increase in crimi- 
nal behavior. The writers also suggest that the char- 
acteristics of criminogenic situations must be defined, 
and factors which place people in criminogenic situ- 
ations should be researched. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Evaluating Children’s Reports of Sexual 
Abuse: Results from a Survey of Professionals,” 
by Jon R. Conte, Erin Sorenson, Linda Fogarty, 
and Julie Dalla Rosa. (July 1991). The process of 
“validating” children’s reports of sexual abuse has 
come under increasingly closer scrutiny over the past 
several years. The reasons for giving increased atten- 
tion to this form of professional practice include the 
following: traditional ingrained suspicion of chil- 
dren’s veracity; well-established doubts of the notion 
that adults have sex with children; oft-employed 
strategies of defense attorneys involving attempts to 
discredit the validity of children’s statements (often 
raising questions about the efforts of professionals to 
elicit children’s disclosures); and the paucity of re- 
search and other mechanisms for developing know]l- 
edge in this field. 

This paper reports the results of a study which was 
designed to gain some understanding of how profes- 
sionals undertake the validation of children’s allega- 
tions of sexual abuse. The authors sent questionnaires 
to 407 experts in this field whom they had identified, 
212 of which responded. The majority of the respon- 
dents were about equally divided between child pro- 
tection workers and mental health professionals. The 
approaches were variable, with some interviewing the 
complaining child first and others interviewing a par- 
ent first. Less than half the professional respondents 
indicated that they sometimes interview the sus- 
pected offender as well as the child. Most of the pro- 
fessionals indicated the likelihood of finding 
distortions in the child’s report when the alleged abuse 
occurred in the context of a custody battle. It was also 
of interest that most of these professionals reported 
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that their initial contact with the complaining child 
was made after an average of two other persons had 
already come into contact with the child. Unfortu- 
nately, we have little if any data on how this might 
affect the child’s performance in the examination, 
though some suspect significant “contamination” in 
the child’s reports. The authors conclude that the 
results of this area of practice should be approached 
with “great caution.” Further research and continued 
professional exchange is strongly recommended in 
this field which is characterized as essentially new and 
risky. 

“The Mental Health Professional and Social 
Action,” by Josephine Martin, M.D. (October 
1991). In this timely paper, Dr. Martin considers the 
propriety of psychiatrists and other mental health 
professionals engaging in political action. She raises a 
question as to the validity of the notion that profes- 
sional practice can only prosper in the context of 
“neutrality” and “scientific detachment.” It is apparent 
from the outset that she believes this to be a rather 
mythical notion to the extent that the influence of 
individual biases is ever present in all endeavors in- 
cluding the efforts of professional mental health care 
practitioners. Dr. Martin strongly recommends that 
the mental health practitioner combine professional 
care with advocacy and social action to press for policy 
changes and needed public services. She points to 
several cherished historical models for this position. 
In substance, she appears to be arguing that the more 
depleted services and resources become, the more 
aroused the service providers should become. In her 
closing words “the struggle must go on.” 


“The Prevalence of Abuse Among Homeless 
and Housed Poor Mothers: AComparison Study,” 
by Lisa A. Goodman (October 1991). This study 
examines theories concerning the origins of homeless- 
ness and possible relationships between physical and 
sexual abuse and homelessness. The author’s review 
of recent studies of relationships between abuse and 
homelessness points up the inconclusive nature of the 
findings in these studies. In this study, the author 
compares the incidence of abuse among homeless 
mothers and housed mothers with the perhaps unex- 
pected result that the prevalence rates of physical and 
sexual abuse was quite high in both groups and about 
the same. (Ninety percent of the homeless sample and 
88 percent of the housed sample had reported some 
form of physical or sexual abuse during their life- 
times.) An additional important constant in both 
groups in this study was that both were “poor.” The 
author concludes that these findings demonstrate the 
need for mental health services for both the homeless 
and the housed mothers whose backgrounds reveal 
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such significant psychological trauma, if these women 
are to function at higher levels. 

“Empowering Low-Income Black Families of 
Handicapped Children,” by Maya Kalyanpur 
and Shridevi S. Rao. (October 1991). This interest- 
ing report considers ways in which professionals can 
enhance the empowerment of low income minority 
parents in the course of their interventions with them. 
In short, this study examines the conflict that arises 
between low income minority persons who are seeking 
the authority to determine the services their children 
need and professionals who define their own roles as 
experts. It identifies aspects of the parent-professional 
relationships which are unempowering and goes on to 
describe elements of collaborative relationships be- 
tween parents and professionals which are empower- 
ing. From the mothers’ perspective, unempowering 
factors included: a sense of being treated with lack of 
respect as though their views had no value; a tendency 
of some professionals to focus too much on the deficits 
of the children; and disapproving of parenting style, 
which might deprive the black mother of any status. 

On the positive side, aspects of empowering relation- 
ships included: the provision of emotional supports 
along with specific services; establishing rapport by 
being conversational, interpreting, sharing, and ac- 
cepting. In closing, the authors observe that the es- 
sence of empowerment lies in caring, accepting 
differences, and the development of a degree of empa- 
thy which permits interaction with the parent on 
equal terms, having adopted a nonjudgmental stance. 

“The Parent-Child Interview: Use in Evaluat- 
ing Child Allegations of Sexual Abuse by the 
Parent,” by Kathleen Coulborn Faller, Mary L. 
Froning, and Julie Lipvosky (October 1991). This 
brief report raises important questions concerning the 
probity of parent-child interviews in the determina- 
tion of the validity of child allegations of sex abuse by 
a parent. These authors conclude that employing a 
conjoint interview of the parent and child in cases of 
alleged sexual abuse of the child adds little to the 
determination of the validity of the allegation al- 
though it might be helpful in getting a better under- 
standing of the child-parent relationship. On the 
contrary, interviewing the child in the presence of its 
accused parent is more likely to inhibit the child’s 
responsiveness to questions about the alleged sexual 
abuse. Perhaps more importantly, when the child is 
questioned about the abuse in the presence of the 
accused parent, it is likely to put the child in the 
uncomfortable position of seeing itself as betrayed for 
having made the disclosure in the first place, particu- 
larly if the accused parent challenges the child’s dis- 
closure in the conjoint session. For these reasons, the 
authors conclude that parent-child interviews in cases 


of alleged sexual abuse are potentially traumatic and 
can be misleading. 

The Optimism of Policy Choices in Child Wel- 
fare,” by Anthony N. Maluccio (October 1991). In 
this brief note the author considers the enthusiastic, 
unrealistic faith with which we have approached solu- 
tions to a variety of child welfare problems, charac- 
terizing these approaches as reflective of unwonted 
optimism. He observes that earlier in the course of 
history, we approached the plight of needy children 
and youths who were disadvantaged by dependence, 
abandonment, poverty, and abuse or neglect by mov- 
ing these poor children from the dangerous cities to 
the clean air of the Midwest. Later a favorite solution 
was to place children in large child care institutions. 
At other times foster home care, residential treat- 
ment, group homes, or adoption have been offered as 
progressive, optimistic policies and practices in child 
welfare. Currently, the panacea is “family preserva- 
tion” which involves providing intensive time-limited 
services (crisis intervention) to families where there is 
risk of eminent removal of children from their homes. 
Another current modality involves the preparations of 
adolescents in foster care for independent living. In 
these programs, youths approaching their 18th birth- 
days in foster care are then given intensive prepara- 
tion for independent living, as though this brief 
intervention would effectively enable these youths to 
make the transition from the foster home to inde- 
pendent living. Recognizing that children who come to 
the child welfare system are primarily poor children 
from various minority groups, the author questions 
how these simplistic interventions can reasonably be 
expected to convert these haplessly dependent young 
people into autonomous citizens. The author raises 
imponderable ethical and moral questions concerning 
our apparent allegiance to these ineffective ap- 
proaches to child welfare. His thinking is epitomized 
in his closing statement in which he recommends that 
“we should try to shift from naive faith in ideal solu- 
tions to realistic, though intricate, responses to basic 
human needs.” 


FAMILIES IN SOCIETY 


Reviewed by KATHERINE VAN WORMER 


“Criteria for Selecting Practice Themes: Work- 
ing with Alcoholic Women,” by Sandra Burman 
and Paula Allen-Reanes (September 1991). This 
article looks at alcoholism treatment issues and crite- 
ria that professionals can use to select theories to 
empower women in treatment. Emphasis is on new 
ways of thinking for producing positive change. Treat- 
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ment should move away from acceptance of powerless- 
ness to an emphasis on taking control. The client’s self- 
esteem needs to be validated. Treatment should move 
from an emphasis on defects within the person to an 
investigation of the environment as a source of stress. 

“Patient ‘Dumping’ of Poor Families,” by 
Frances Taira and Deborah Taira (September 
1991). The government has decreased its level of re- 
imbursement to hospitals. The profit margin that hos- 
pitals previously used to cover indigent care has been 
eliminated. Competition for hospital beds persists, 
meanwhile. This article shows how hospitals manage 
to keep costs down by transferring medicaid and un- 
insured patients elsewhere. 

Two hundred and fifty thousand patients a year are 
dumped from emergency rooms. This practice results 
in unequal access to care, delayed treatment, and 
added pain and suffering for poor and uninsured pa- 
tients. In one example given, a St. Louis man with a 
steak knife wedged in his spine was shifted from 
emergency room to emergency room. 

Most of the “dumping” hospitals are private, while 
the deceiving hospitals are public. Economic consid- 
erations are taking precedence over health considera- 
tions. A high percentage of those transferred are black 
or Hispanic. A carefully constructed study revealed a 
higher death rate among transferred versus non- 
transferred patients. 

Legislation was passed in 1986 requiring all medi- 
care-participating hospitals to treat all emergency 
conditions in their emergency rooms. However, lax 
enforcement has not induced the planned policy 
change. The underlying problem is the lack of univer- 
sal coverage in the society, which places a tremendous 
financial burden on the hospital. 

“Social Policy in Disarray: The Beleaguered 
American Family,” by Mimi Abramovitz (October 
1991). This article shows how engrained the blaming- 
the-victim mentality is in American society. Holding 
individuals responsible for social trends has shaped 
the diagnosis of social problems since colonial times. 
Accordingly, the U.S. welfare state is seriously under- 
developed relative to those of other industrialized 
nations. The figures cited in this article are striking. 
For example: Four times as many people are falling 
out of the middle class as are climbing above it; African 
Americans earn 10 percent to 26 percent less than 
whites do; black middle class individuals often face the 
additional burden of poorer relatives who turn to them 
for help; more people lived in poverty in 1989 than in 
any year during the 1980's; one out of four African 
American men age 20 to 29 is in prison or on probation 
or parole. 

While European nations back their work expecta- 
tions for women with publicly supported social serv- 
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ices such as paid maternity leaves, President Bush, in 
1990, vetoed the Family and Medical Leave Act. 

Some explanations of the high poverty rates wrongly 
link poverty to gender and to the fact that women are 
increasingly single mothers. Women’s poverty, how- 
ever, reflects their economic plight rather than their 
marital status. Male wages are declining; this fact 
lessens the male-female wage gap. Instead of a war on 
poverty, today we have a war on the poor. This article 
recommends that social workers work hard to change 
social policy. 

Essay—‘American Families: Changes and 
Challenges,” by Geneva Johnson (October 1991). 
Change is both a time of danger and opportunity. The 
American family has changed; we cannot look to the 
past; we cannot resurrect a world that has disap- 
peared. 

The value shifts in society, and other societal 
changes, are creating new and higher expectations of 
the family. One troubling change is the impact on 
children. More than one in five American children live 
in poverty; 50 percent of black children live in poverty. 
There has been a decline in government support of 
families with children and also a decline in earnings 
by those who head families. 

Society's lack of investment in its children will come 
back to haunt it later. The United States has no 
strategy to remain a high wage country. The invest- 
ment in children is too low; the infant mortality rate 
is at the same level as Hong Kong’s. 

Many elderly persons today need much more care 
than the family can offer. Women bear the brunt of this 
obligation of care for their widowed mothers. 

An agenda for stronger families is presented in this 
article. The recommendation is for an extensive gov- 
ernmental program involving mandatory support and 
social services for the new families. European welfare 
states have been far more successful than the United 
States in minimizing the negative economic impact of 
family decline on family members. especially children. 
As a society and a culture we have pushed the indi- 
vidualistic ethos too far. 


The entire November 1991 issue is devoted to vio- 
lence in the family and treatment interventions with 
male toddlers, violent couples, abusers, battered 
wives, and safe-home children. Although the articles 
are practice-oriented, the lead editorial points to the 
crucial need for institutional help to alleviate oppres- 
sive social conditions in order to change oppressive 
family conditions. 

“Intervention with Male Toddlers Who Have 
Witnessed Parental Violence,” by Douglas 
Davies (November 1991). This study describes a 
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treatment approach aimed at the very young child who 
has witnessed domestic violence. Principles of conjoint 
treatment of mother and child are outlined. A case 
study is provided in which the mother confuses her 
son’s frustrated violence toward her with that of his 
father. The mother is taught to respond firmly and 
help the child feel safe. 

“Assessing Violent Couples,” by Harriet Davis 
(November 1991). The U.S. Department of Justice 
estimates that 95 percent of assaults on spouses are 
by ex-spouses and are male-on-female crime. It is 
estimated that more than 2 million women are beaten 
each year. 


Treatment of the couple is necessary to prevent 
further violence. The violent partner may be taught 
behavioral techniques to handle his emotional state— 
for example, exercise, talking it out, examining the 
faulty belief system. Psychodynamic techniques ad- 
dress underlying issues such as low self-esteem and 
the need to be infallible. 

The author has found in her experience that approxi- 
mately two-thirds of both the men and women in 
violent relationships were raised in violent families, 
and approximately one-third of the female clients were 
sexually abused as children. 

This article provides a check-off list for assessing 
prognosis. Ideally, the therapist will work with both 
partners together. 


“Group Intervention Strategies with Domestic 
Abusers,” by Caroline Sakai (November 1991). 
Many men who have been victims in the past now feel 
victimized by their partners when, in fact, they are 
victimizing their partners. Before these men can stop 
being the victimizers, they must change their views of 
their relationships. Through intensive group work, 
batterers are encouraged to remember what it was like 
when they were children. 


“Rural Interventions in Women Battering: Ore- 
gon State’s Strategies,” by Jeffrey Edleam and 
Marilyn Frank (November 1991). The authors de- 
scribe Minnesota’s experience in developing a state- 
wide network of battered women’s programs, almost 
half of which are located in low-population-density 
areas. Some impressive liaison work with American 
Indians on reservations is described. This analysis of 
innovative work reveals why Minnesota is at the fore- 
front in domestic violence programming. 

“A Service Program for Safe-Home Children,” 
by John Gibson and Lorraine Gutierrez (Novem- 
ber 1991). The authors describe an innovative pro- 
gram in the Northeast. The needs of battered women 
and children are served in community-based safe 
homes. Length of residence is up to 3 months. The 
mothers are taught parenting skills and alternatives 


to physical punishment of their children. Children are 
screened for more thorough intervention if required. 

“Clinical and Cultural Issues in the Treatment 
of Biracial and Bicultural Adolescents,” by 
Jewelle Taylor Gibbs and Gloria Moskowitz- 
Sweet (December 1991). This is an article describ- 
ing the major conflicts experienced by children from 
racially mixed and/or culturally mixed backgrounds. 
The problem of racial and ethnic classification repre- 
sents a significant issue for adolescents who lack a 
cohesive personal identity. Children of mixed mar- 
riages have legitimate claims to two races or ethnic 
groups, yet society insists on categorizing them ac- 
cording to simple racial classifications. 

For bicultural and biracial adolescents having seri- 
ous emotional problems, the DSM-III diagnosis of 
identity disorder is used. Most of the problems de- 
scribed in this article are of the delinquency/acting out 
variety. Sexual orientation was also problematic for 
some of these teens. Patterns of sexual activity tended 
to run to extremes. 

“Empowerment of Incest Survivors: Speaking 
Out,” by Mardell Nelson (December 1991). This 
article on helping survivors to give public presenta- 
tions on their experiences is timely because of the 
large number of public disclosures being made today. 
Empowerment strategies are discussed. Strategies in- 
clude modification of the practitioner’s role and use of 
small groups to encourage the presenters to assume 
valued helping roles. The description of use of a blown- 
up photograph of the presenter at the age of the 
violation has fascinating ramifications. The poster- 
size photographs are shown to help each survivor 
develop historical empathy for herself as a helpless 
child victim. The photographs elicit feelings of grief 
over the loss of childhood and abandonment by par- 
ents. 


THE PRETRIAL REPORTER 


Reviewed by GEORGE F.. MORIARTY, JR. 


With the recent special edition of the Pretrial Re- 
porter, the staff of the Pretrial Services Resource Cen- 
ter identify five issues which will have on-going, 
significant impact on pretrial services in the 1990's. 
The five issues were chosen because each is “particu- 
larly amenable to positive—even preventative—ac- 
tion by the field of pretrial services.” 


Urban Crisis 


Of the issues identified, the urban crisis, as de- 
scribed, would appear to be the least amenable to the 
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curative powers of pretrial services. The narrative 
delivers a chilling account of the changing landscape 
of urban America. Noting the shift of population, shop- 
ping, and most recently, white-collar jobs, from the 
inner city to what is now termed “Edge Cities,” the 
former core is left to deal with the poverty, drugs, and 
crime that precipitated its demise. And these problems 
are getting worse. 

The author notes that a recent Census Bureau study 
reported that 45 percent of all households where a 
women is the single parent live below the poverty line. 
The number of births to these unmarried women con- 
tinues to rise, and already one in five American chil- 
dren live in poverty. Most of these children call the 
inner city home when they have homes at all. A U.S. 
Department of Education estimate that 220,000 
school-aged children are homeless is called conserva- 
tive. Educators struggle with this problem while deal- 
ing with the first wave of “crack babies” and the 
phenomenon of youth gang violence. With a record- 
breaking number of murders plaguing many cities, 
children, be they victim or perpetrator, are increas- 
ingly at risk. 

Not much hope is seen for an early, never mind easy, 
cure of the ills cited. Cities are left with a shrinking 
tax base, decreasing influence in the U.S. Congress 
and state legislatures as a result of declining popula- 
tions, and Edge City/suburban/rural neighbors trying 
to cope with problems of their own in a recessionary 
economy. 


Drug Use and Crime 


The “get tough on drugs” policies implemented on 
the Federal, state, and local levels during the 1980's 
have inundated the American court systems with drug 
prosecutions. In its report to Congress, the General 
Accounting Office (GAO) advised that “increasing ar- 
rests without also increasing the capacity of the crimi- 
nal justice system to accommodate the expanded 
workload is neither effective or efficient.” With the 
Federal Bureau of Investigation (FBI) reporting a 129 
percent increase in the 1980's for drug possession 
arrests, the pretrial program, as well as other criminal 
justice agencies in any given jurisdiction, is suffering. 

The problems being encountered go well beyond 
sheer volume. The clientele, constantly expanding, is 
in need of ever more intensive supervision. The capac- 
ity of available treatment programs has not kept up 
with the increase in defendants, and in some places, 
there has been a decrease in treatment opportunities 
as jurisdictions struggle with budgetary problems. 
With over one-half of arrestees charged with non-drug 
offenses also testing positive for drug use in many 
jurisdictions, the pretrial program has to be innova- 
tive. 
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The “drug testing” ability of pretrial services pro- 
grams was one of the innovations adopted in the 
1980's. By 1991, a survey of pretrial programs con- 
firmed that 68 percent use drug testing at least in the 
area of supervision. Attention has also been focused on 
the need to reevaluate the effectiveness of risk assess- 
ment schemes and supervision strategies given the 
changing defendant population. 

The “drug diversion” court implemented in Miami is 
also pointed to as an innovative development in which 
pretrial services plays an integral role. The process 
has shifted the focus from processing criminal cases to 
addressing the problems that brought the person into 
the system initially. The judiciary and the pretrial 
program get involved in the recovery of the drug 
abuser. 


Racial and Ethnic Bias 

By now, most people in the criminal justice field are 
aware of the report issued by The Sentencing Project 
which indicated that one out of every four young black 
men in the U.S. is under a form of correctional super- 
vision—in jail or prison, or on probation or parole. Also 
pointed out in the article is the recently released U.S. 
Sentencing Commission Special Report to Congress on 
Mandatory Minimum Penalties which notes that “the 
disparate application of mandatory minimum sen- 
tences in cases in which available data strongly sug- 
gest that a mandatory minimum is applicable appears 
to be related to the race of the defendant, where whites 
aré more likely than non-whites to be sentenced below 
the applicable mandatory minimum.” 

The author points to a number of recent newspaper 
accounts of alleged bias in the bail setting area, and 
while noting that reported disparities may not stand 
up to empirical analysis, advises that a significant 
number of jurisdictions are taking action in this area. 
These steps range from instituting pretrial services 
programs where they don’t exist, to evaluating exist- 
ing recommendation schemes in functioning pretrial 
programs for discriminatory policies and practices. 


Mentally Ill 


Illustrative of the problem, according to the author, 
is the situation in the Los Angeles County Jail. With 
over 3,000 mentally ill inmates, it’s being called the 
largest mental institution in the nation. As noted, 
“every time a clinic closes there is an increase in the 
number of mentally ill persons arrested in the sur- 
rounding community.” Los Angeles is not unique since 
the National Association of Counties estimates that 
nationwide, 10 percent of the local jail population is 
comprised of mentally ill persons. Summing up the 
situation, a mental health professional is quoted as 
saying: “Because criminal justice is the system that 
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cannot say no, the impact of inadequate mental health 
care and increased homelessness is often felt first by 
the criminal justice system.” It can also be noted that 
pretrial services is the first part of the criminal justice 
system, save the police, forced to deal with this reality. 

The author points to the Community Support Pro- 
gram (CSP) of the Wisconsin Correctional Service as 
an excellent example of what pretrial services can 
accomplish in dealing with the mentally ill. A supervi- 
sion plan is drawn up for each participant, and an 
in-house caseworker monitors daily activities. In ad- 
dition to housing and disability income assistance, 
medical and pharmacy services are provided to admin- 
ister medication and monitor dosage, etc. 

Jail Crowding 

Pointing out that local jails held an estimated 
210,000 persons on June 30, 1982, and 405,320 on 
June 29, 1990, the author notes that 500 new jail beds 
per week will be needed to keep up with the rate of 
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growth. Given the fact that many new jails are filled 
to capacity the day they open, it is not surprising that 
many jurisdictions have come to the conclusion that 
more beds are not the answer. Alternatives are being 
sought. 

Foremost among the many recommendations made 
for alleviating jail crowding is the establishment of 
pretrial services where none exist. Where programs 
are in place, expanded hours, delegated release 
authority, interviewing at the time of booking, and 
expanded supervision options, have all been popular 
measures. As noted in a recent National Institute of 
Justice (NIJ) funded study of bail practices and jail 
crowding in a North Carolina jurisdiction, “the public 
should be educated to the fact that it is in their ‘best 
interest’ to support pretrial release initiatives in order 
that the limited jail capacity can be reserved for the 
more serious offender.” 


If the State Does It, Is It a Crime? 


Crimes by the Capitalist State: An Introduction to 
State Criminality. Edited by Gregg Barak. New York: 
State University of New York Press, 1991. Pp. 291. 
$17.95. 


Homicide, arms and drug trafficking, kidnapping, 
and terrorism are considered crimes against the state 
and outlawed by domestic and/or international laws. 
Gregg Barak, the editor of Crimes by the Capitalist 
State: An Introduction to State Criminality ,contends 
that when the state commits such acts, that consti- 
tutes state criminality. Propaganda, disinformation, 
colonialism/imperialism, and racism are also crimes 
committed by the state. To that list crimes of omission 
can be added, such as denial of adequate housing to 
the homeless. The book is intended to provide a broad, 
although incomplete, overview of state criminality. 
According to Barak, another purpose of the book is to 
“move criminologists and others to participate in the 
demanding study and reduction of state criminality. . . . 
Just because states have historically ignored their 
own criminality, does not mean that criminologists 
and others should do so too.” 

The underlying assumption of most modern theories 
of criminal law is depicted by the Latin saying nullum 
crimen, nulla poena, sine lege, “there is no crime and 
no punishment except as the law prescribes.” Homi- 
cide is one example of the most visible type of crime— 
“ordinary” or “street” crime typically committed 
against persons and property. Drug trafficking is as- 
sociated with organized crime. Other categories of 
crimes include white-collar offenses involving illegal 
business practices such as price fixing and tax evasion 
and victimless crimes such as prostitution. All of these 
crimes are, for purposes of prosecution and punish- 
ment, considered crimes against the state. Finally, 
political crimes, such as terrorism and espionage, con- 
stitute direct threats against the state. When states 
are accused of committing such acts, against whose 
laws are they in violation, and who will mete out the 
punishment? Can such acts be considered criminal by 
this definition? 

Two-thirds of the papers presented at the session on 
“Crimes By and Against the State” at the 40th Annual 
Meeting of the American Society of Criminology, 
whose theme was “State and Crime,” focused on the 
study of state criminality. Twenty-five criminologists 
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attending the meeting were engaged in the study of 
state criminality. This book represents the first an- 
thology on the subject matter. While Barak notes that 
state criminality “knows no economic, ideological, or 
geographical boundaries” and can as easily be identi- 
fied with socialist states as capitalist states, and those 
located in the Western, Eastern, Southern, or North- 
ern Hemispheres, the contributions to this book hap- 
pen to focus on crimes committed or omitted by 
capitalist states, hence the title. 


The book contains 10 articles subsumed under three 
major headings: “Classical Forms of State Crime,” “On 
the Dialectical Nature of State Crimes,” and “Crimes 
of State Omission” with a prologue and epilogue pro- 
vided by the editor. Two articles are featured in Part 
I. The author of the first article found that a Royal 
Australian Commission formed to study Aboriginal 
deaths in custody intentionally obscured the facts to 
cover up the abuses and neglect of Aborigines by the 
police, the courts, and correctional officials. The sec- 
ond article deals with the process by which the state— 
the United States—criminalized the activities of 
certain groups whose mission deviated from accepted 
policy. In this case, the state used surveillance, moni- 
toring, and harassment ostensibly to stop crime, but 
in reality to subvert the groups’ activities. 


Part II on the dialectical nature of state crime con- 
tains articles that explore the contradictory relation- 
ship between law and order. Specifically, the articles 
deal with: (1) the United States’ war on drugs, which 
the authors argue involved knowingly failed strategies 
of drug criminalization and eradication; (2) state ter- 
rorism against liberation struggles in Peru; (3) piracy, 
air piracy, and hostage taking by Israeli and U.S. 
agents; and (4) the treatment of Cuban detainees, 
which the authors assert violated human rights, that 
lead to prison riots in two American prisons. 


Omission of public policies that result in injury, 
suffering, and victimization is the subject matter of 
Part III. One article delves into the organizational 
deviance and culture of the Canadian Mounted Police; 
another examines the abuses, including violations of 
civil liberties, invasion of privacy and confidentiality, 
associated with private policing practices in the 
United States; and a third article focuses on the mani- 
festation of patriarchal interests in Canadian legal 
reforms regarding sexual assault. In the final article 
in this section the author concludes that government 
policies force some people to commit crimes. Those 
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people who are denied participation in legitimate eco- 
nomic pursuits turn to the underground economy. 

As to whether the definition of crime should extend 
to acts, such as those described above, committed by 
states, Barak offers two points in favor of inclusion. 
First, “incorporation of state crimes is merely a logical 
extension of the earlier call by criminologists to in- 
clude the behaviors of white-collar and corporate of- 
fenders—behaviors which may or may not be legally 
defined as against the law, but which, nevertheless, 
cause harm, injury, and violence—into what was then 
emerging as the precursor to the study of the ‘crimes 
of the powerful.” The second reason involves “the call 
in the 1970s by two radical criminologists for the study 
of systems of exploitation and state criminogenic in- 
stitutions [that] has not been seriously pursued by 
criminology.” Finally, it is Barak’s view that the study 
of state crimes will result in an integrated theory of 
criminality that, in turn, will lead to the reduction of 
state and nonstate crime. 


Washington, DC JOLANTA JUSZKIEWICZ 


The Spectrum of Community- 
Based Corrections 


Community-Based Corrections (2nd edition). By 
Belinda Rodgers McCarthy and Bernard J. McCarthy, 
Jr. Pacific Grove, CA: Brooks/Cole Publishing Com- 
pany, 1991. Pp. 432. $24.50. 


In today’s multidimensional and contradictory cli- 
mate of increased public demand for sure and swift 
punishment of the offender, reduction in the cost of 
corrections and confinement, the assurance of commu- 
nity safety, and reintegration/rehabilitation of the of- 
fender, the importance of community-based 
corrections is further underlined. The fact that most 
arrestees and convicted persons will have contact with 
community-based corrections rather than, or in addi- 
tion to, the traditional correctional services receives 
limited emphasis in the political realities of our soci- 
ety. The lack of a political base for the target popula- 
tion served by community-based corrections and the 
political marketplace makes increased jailing/punish- 
ment a far more palatable product to sell to the general 
public. 

The stated objective of Community-Based Correc- 
tions was to provide a sourcebook/text for faculty that 
would comprehensively bring together in a single text 
the wide variety of programs that make up commu- 
nity-based corrections. The text’s initial chapter un- 
derscores the policy of reintegration of the offender 
and development of community-based corrections that 


unites each of the programs that are discussed in later 
chapters. 

The text traces the various stages from arrest 
through post-release type programs that encompass 
the system, initially focusing on pretrial diversion and 
release programs and their expansion at all jurisdic- 
tional levels within the system. Traditional probation 
services, restitution, and community service programs 
are next addressed. Temporary release, half-way 
houses, and parole are then presented. Special chap- 
ters are devoted to the unique problems presented by 
female offenders, juveniles, and drug/alcohol abusing 
offenders. Another chapter deals with the growing use 
of volunteers, paraprofessionals, and ex-offenders and 
the advantages/disadvantages of their use. The text 
concludes with a chapter looking toward future plan- 
ning and the need for systematic, purposeful, long- 
range planning to address the growing need for 
community-based programs. 

As a sourcebook/text, each chapter lays out the goals 
and objectives of a community-based program within 
the system, discussing both the history and contempo- 
rary use of the program. The authors place and discuss 
the program (such as pretrial release or parole) within 
the wider context of the political realities, cost/benefit 
analysis, and research needs. The text presents the 
eligibility criteria that are utilized in different juris- 
dictions and the components of the program’s opera- 
tion. Administrative models of each of the programs 
are presented to illustrate the diversity in different 
contexts and the variant management techniques that 
are utilized in operating the programs. New trends, 
such as electronic monitoring and the privatization of 
some community-based programs, are also incorpo- 
rated. Text, observations of both participants and ana- 
lysts, case studies (which graphically highlight the 
actual operations of a program), and charts/graphs 
provide ample illustration of how the programs work 
as well as material for further classroom elaboration 
and discussion. Summary accounts of each chapter 
and key words/concepts sections conclude each chap- 
ter along with additional resource material for the 
student. 

This is an excellent introductory text for the class- 
room that gives much more than an overview of com- 
munity-based programs without avoiding the larger 
problem areas within the criminal justice field. There 
is little duplication in the text in a field where over- 
lapping of services is frequently found. Community- 
Based Corrections does not avoid pointing out 
deficiencies in programs, the political realities in 
which community-based correctional administrators 
must work, and the frequent lack of systematic re- 
search in many programs. Many texts, in an attempt 
to streamline the data, avoid giving the student a solid 
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understanding of the issues that are involved. This is 
not the case with Community-Based Corrections. 


Newark, New Jersey THOMAS A. HENRY 


Probation and Parole in Depth 


Probation and Parole: Theory and Practice (4th edi- 
tion). By Howard Abadinsky. Englewood Cliffs, NJ: 
Prentice Hall, 1991. Pp. 418. 


Howard Abadinsky’s wealth of experience and theo- 
retical knowledge of probation and parole practice are 
clearly defined in the 4th edition of Probation and 
Parole: Theory and Practice. The book, a basic text for 
both the line officer and the academic, covers all facets 
of probation and parole including the history of both, 
the role of the presentence report, supervision of both 
probationers and parolees, and treatment theory. The 
book concludes with an examination of some relatively 
new programs in probation and parole including inten- 
sive supervision, electronic monitoring, and boot 
camps. 

In chapter 4, which discusses the role of the presen- 
tence investigation, the author thoroughly enumer- 
ates the necessary components of a good presentence, 
citing some interviewing techniques necessary to elicit 
the required information. One wishes that he had 
discussed in greater depth the lack of training that 
many probation and parole officers have with regard 
to conducting an interview, not just a presentence 
interview. The author concludes the chapter with an 
examination of how a sentencing recommendation is 
made. In making any recommendation, an officer 
must balance the rehabilitative potential of defen- 
dants and their ability to conform to probation regu- 
lations against the potential danger that they pose to 
the community and the view that the community may 
have of a noncustodial sentence (i.e., “too lenient”). 
This common sense theoretical basis for any sentenc- 
ing recommendation is too often ignored in probation 
and parole practice. 

One interesting note with regard to this chapter is 
a short discussion of a pretrial/plea investigation re- 
port. This is used in at least two states (Illinois and 
New York) by judges before agreeing to a negotiated 
plea. Such a report has been suggested by at least one 
judge in Federal district court. In light of guideline 
sentencing, if plea pretrial investigation reports were 
implemented, it could drastically affect the role of the 
Federal probation officer. 

Abadinsky in later, separate chapters focuses on 
supervision of parolees and probationers. He cites 
different agency models and discusses their ap- 
proaches in depth. More importantly, he explains what 
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happens when there is not an acceptable fit between 
the model of the agency and the actual day-to-day 
tasks of the officer. For example, he cites the law 
enforcement model of many probation/parole agen- 
cies. In this model, officers are frequently expected to 
conduct surveillance of their clients and to make ar- 
rests when necessary. However, in many of these same 
agencies officers are not authorized to carry firearms. 
Hence, officers are precluded from doing an effective 
job. Abadinsky makes a compelling argument for 
granting of arrest powers to armed probation/parole 
officers. He emphatically believes that “to contract out 
such tasks as surveillance and arrest warrant enforce- 
ment would eviscerate the profession and ultimately 
harm the community.” The reviewer readily accepts 
Abadinsky’s belief that “a true professional integrates 
various role expectations.” Such is the dilemma of the 
probation/parole officer. Officers have always worn the 
black hat (law enforcement officer, quasi “cop”) along 
with the white hat (social worker, client advocate). The 
agency and the officer that successfully integrate both 
roles serve the client and the community. 

In chapter 9, the author focuses on treatment theory 
in probation and parole practice. More to the point, he 
identifies the lack of any coherent treatment theory 
among most line officers. A discussion of three basic 
components of social work practice including study, 
diagnosis, and treatment is refreshing. Too often pro- 
bation/parole personnel plow ahead into supervising 
clients without knowing who they are actually dealing 
with. In chapter 10, Abadinsky outlines four major 
objectives of the initial interview: establishing a rela- 
tionship with the person under supervision; eliciting 
the individual’s participation in an analysis of the 
problem; making constructive suggestions of actions 
that the individual could take; and, finally, making 
some positive assurances of what the individual can 
look forward to while supervision progresses. The 
author encourages officers to assess a client’s motiva- 
tion for change. Though a basic tenet of sound social 
work practice, the idea is ignored more and more in 
present supervision practice. Abadinsky encourages 
officers to deal with a client’s resistance despite the 
officer’s authority. Therefore, the author rightly views 
resistance as a natural component in a nonvoluntary 
relationship. 

Other interesting chapters are on prisons and parole 
and corrections and indeterminate sentences. I wish 
Abadinsky had explored in greater depth the prison 
gangs and their roles in the institution. It is essential 
to understand them as the gang resumes similar ille- 
gal activities en masse once released from confine- 
ment. 

This is a book for anyone interested in the tenets of 
basic probation/parole practice. One hopes that 


YOUR BOOKSHELF ON REVIEW 91 


Abadinsky would include in future editions specific 
chapters relating to the needs of the female offender, 
a population that is increasing in both institutional 
and field supervision settings. 


Newark, New Jersey THOMAS S. LARSON 


The Groundwork for Jail Reform 


Jails: Reform and the New Generation Philosophy. 
By Linda L. Zupan. Cincinnati: Anderson Publishing 
Company, 1991. Pp. 188. 


The logic of Jails: Reform and the New Generation 
Philosophy is quite simple. It begins by detailing the 
atrocious conditions and the pathetic state of the tra- 
ditional jail system in the United States. The author 
then introduces the “assumptions” of the new genera- 
tion philosophy and contrasts them, in a common 
sense argument, with the assumptions of the tradi- 
tional jail system. Having discredited the traditional 
jail system, a relatively simple task, the author for- 
mally introduces and describes the new generation 
approach and her research on that approach. 

There are essentially two overriding or guiding prin- 
ciples to the new generation approach. First, the ar- 
chitectural design of the facility attempts to create the 
most positive environment possible given the circum- 
stances by employing the literature about the effects 
of environment on human behavior. The concept is to 
reduce the noise, institutional feel, signs of control 
(i.e., bars), etc. in a smaller more manageable unit 
typically called a pod. The second principle is the 
concept of direct inmate supervision. This principle, 
while difficult to delineate succinctly, is based on the 
development of an effective inmate management sys- 
tem stemming from the positive aspects of the design 
and the fact the design calls for constant and direct 
supervision of inmates. 

The book is well researched, well written, and well 
organized. It provides an excellent history and de- 
scription of the problems in the traditional jail system 
in the United States. In addition, the work effectively 
introduces the concepts of new generation philosophy 
and lays out the groundwork for comparing this ap- 
proach to the traditional methods. 

The only criticism I have relates to the research 
aspects of the book. In the opening chapters the author 
conveys her bias in favor of the new generation phi- 
losophy which I feel presents problems for her in the 
handling of her research findings. When the findings 
concerning staff showed no support for her original 
hypothesis that the new generation facilities would 
have a positive effect on corrections officers’ percep- 
tions of their positions, she went to great lengths to 


describe why those conclusions may be in error. In the 
subsequent chapter where the author discusses the 
research results as they relate to inmates’ attitudes 
and the research confirms the expected hypothesis, 
that inmates will react more positively to the new 
generation facilities, there is much less discussion 
about the limitations and problems with the research 
than was displayed in the prior chapter. The author’s 
bias in favor of promoting the philosophy of new gen- 
eration jails clearly shows through and affects my 
perception of the author as an objective researcher. 
The state of the traditional jail system in this coun- 
try certainly requires that we look to alternative meth- 
ods of operating our jail system. The new generation 
approach seems to hold significant potential for 
achieving that goal. However, as the author points out, 
there is a substantial amount of research which needs 
to be done before any such conclusion can be drawn. 


Washington, DC TIMOTHY P. CADIGAN 


Handling Conflict 


Community Mediation: A Handbook for Practitioners 
and Researchers. Karen G. Duffy, James W. Grosch, 
and Paul V. Olezak. New York: Guilford Press, 1991. 
Pp. 355. 


Throughout the nation criminal justice profession- 
als are finding more frequent use of case mediation. 
Dozens of states have now set up judicial or adminis- 
trative branch offices to promote and coordinate alter- 
native dispute resolution (ADR) on a statewide basis. 
In some states judges and law schools are instrumen- 
tal in founding and supporting mediation centers. The 
editors of this book have compiled a collection of recent 
writings that both chronicle this trend and provide a 
road map for future use by those who practice media- 
tion, arbitration, and conflict resolution as well as 
those who study this trend. The collection of 20 chap- 
ters by several dozen authors answers many questions 
concerning the growing field of alternative dispute 
resolution. An equal number of questions are asked or 
posited for future consideration, reflection, and re- 
search. 

As one would expect, the book logically starts with 
a succinct but adequate discussion on the nature of 
conflict. The concept of cognitive dissonance and a 
small number of other psycho-social concepts are dis- 
cussed in a fashion that is instructive for all. Conflict 
is viewed as a normal occurrence in all of our lives. The 
reader is then asked to reflect on the process of media- 
tion to see what neutrals or third parties can do to 
minimize win-lose outcomes for persons or groups in 
dispute or conflict situations. The five sections of the 
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book smoothly build on each other. They help the 
reader to understand both process and technique as 
well as the funding, organization, and management of 
community mediation centers. Case examples of indi- 
vidual disputes, family (Hatfield versus McCoy) feuds, 
educational, environmental, large-scale public sector 
disputes, and domestic (husband-wife) battles all help 
the readers to visualize application of ADR techniques 
rather than litigation. 

The 62 counties that each operate a dispute resolu- 
tion center through The Unified Court System of New 
York provide one example of how a state can promote 
ADR. The seminal programs in New York, New Jersey, 
and several other states serve as helpful models for 
readers who are beginning to see mediation programs 
as valuable in many areas of life, including the crimi- 
nal justice system. One chapter, written by the head 
of the American Bar Association's standing committee 
on ADR, is an engaging dialogue which answers the 
questions or objections most frequently asked by 
judges and lawyers. The book is thorough due to the 
diversity of the authorship. Lawyers, social psycholo- 
gists, program organizers, and researchers all view 
related topics from their own frame of reference. This 
is a strength that some may evaluate as a weakness. 
Some readers will want to learn more on the enacted 
confidentiality or mediation legislation in the various 
states. Practitioners may want to read more on tech- 
nique and style and less on future research design. 
Those who want to know more about the wisdom of 
caucusing, about victim-offender programs, about cre- 
dentialing, or about the operation of multi-door cen- 
ters are pointed in the right direction. The discussion 
on a parallel process of mediation and psychotherapy 
stimulates thinking that can be followed up by exam- 
ining the references noted. Most all annotations refer 
readers to very recent journal or text publications. The 
title promises articles for both the practitioner and the 
researcher—a goal that is accomplished. This could 
easily have been a longer volume. It is well worth 
reading and using as a text or reference in a growing 
field of law and criminal justice. 


Fairfax, Virginia ERIC T. ASSUR 


A Global Review 


The World of Social Welfare: Social Welfare and 
Services in an International Context. Edited by Doreen 
Elliott, Nazneen Mayadas, and Thomas Watts. 
Springfield, IL: Charles C. Thomas, Publishers, 1990. 
Pp. 309. $49.75. 


A knowledge of how social problems have been ap- 
proached in other countries, and of how policy deci- 
sions have been developed, tested, and implemented 
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in these countries, has beneficial consequences for 
domestic policy makers. To examine the U.S. social 
welfare system in international context, to present 
world social policy in a comparative light, these are 
among the accomplishments of this important volume 
on international social policy. The editors of The World 
of Social Welfare have brought together, from interna- 
tionally prominent writers from various disparate na- 
tions, an overview of social welfare throughout the 
world. 

The opening chapter looks at American social wel- 
fare. Here is found one of the most singularly tragic 
examples of the gap between the resource potential of 
the nation and the punitiveness and stinginess of the 
services provided. Yet, despite the reality of abject 
poverty and high infant mortality rates especially for 
minority citizens, a cultural myth persists of able- 
bodied adults living like parasites off a system that is 
all too easily taken advantage of. Federal tax subsidies 
for rich individuals and for the largest private busi- 
nesses exacerbate the gap between rich and poor. This 
chapter answers the question why the American com- 
mitment to social welfare for all the citizens is so weak. 
The answer is found in a unique historical framework 
characterized by blaming the victim and punishing 
the poor. Poverty and moral failure are equated in the 
strange North American ideology. 


Canada, on the other hand, has managed in some 
ways to move beyond the parochialism of the past. The 
much acknowledged national health care system is 
universal. The child tax credit applies to low and 
moderate income earners. The effect of the recent Free 
Trade Agreement between Canada and the United 
States, however, may wreak havoc with the Canadian 
ability to maintain high labor standards. Canadian 
industry is expected to relocate south of the border for 
the benefit of lower labor costs. 


Chapter 4 examines social assistance and social 
security in Mexico, another country in close alliance 
with the United States. Because the government must 
designate a high portion of its budget to service the 
national debt, the availability of social services is 
seriously curtailed. 


The two chapters which follow explore social condi- 
tions in post-revolutionary Nicaragua (much im- 
proved) and social welfare in Brazil (where high 
wealth concentration carries devastating conse- 
quences for the masses). 


Britain, Sweden, and the U.S.S.R. are also high- 
lighted. While British care suffers from the ambiva- 
lent policies of the radical right, Sweden offers a truly 
civilized approach, and the U.S.S.R. conceptualizes 
social welfare policy in terms of values promoting 
social justice. Due to recent events in Sweden and the 
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Commonwealth of Independent States, these chapters 
are unavoidably out of date. 

Final chapters summarize the nature of social wel- 
fare services in Israel, Iran, Japan, India, China, Si- 
erra Leone, Zimbabwe, and Australia/New Zealand, 
and refugee concerns in international perspective. The 
epilogue summarizes the themes of the book — his- 
tory, economics, and social welfare, political aspects, 
and social welfare as a form of social control. The value 
of the text is the wealth of information provided and 
in the international sweep. Attention to the criminal 
justice system, however, is minimal. 


Cedar Falls, Iowa KATHERINE VAN WORMER 


Nordic Approaches 


Women, Alcohol, and Drugs in the Nordic Countries. 
Edited by Elina Haavio-Manilla. Helsinki, Finland: 
Nordic Council for Alcohol and Drug Research, 1989. 
Pp. 212. 


Most of the articles contained in this collection were 
originally published in the Scandinavian languages 
and are translated here into English. The theme is 
gender roles and lack of gender equality which is 
pronounced even in the most egalitarian of countries: 
Denmark, Norway, Sweden, Finland, and Ireland, the 
five Nordic countries. 

Chapter I provides an historical perspective on 
male/female differences in drinking norms in Stock- 
holm. While women used snaps (vodka) medicinally, 
the men drank in taverns to prove their manhood. 
Without exception, female “drunkards” belonged to the 
most marginal group of women in society. 

The second chapter examines contemporary drink- 
ing consumption of Scandinavian women. Wine is the 
most popular alcoholic beverage with younger women 
drinking much more than the older generation. Drink- 
ing, but not to the point of intoxication, is common. 
The tendency toward heavy drinking is found most 


frequently among young Icelandic and Finnish 
women. 


The next chapter is a fascinating participant-obser- 
vation study of evening get-togethers by working 
women who drank together. Conversation. centered 
around the job and problems of marriage to “stinking 
old men.” The high rate of use of tranquilizers by 
Scandinavian women is the topic of chapter 4. The 
chapter which follows explains the significantly lower 
consumption rates for women compared to men in 
terms of societal gender role requirements. 


Chapter 6 studies the treatment center setting to 
show how female interactions are ignored in contrast 


to the males. The theoretical framework utilized is 
Dale Spender’s measurement of teacher’s unconscious 
neglect of girls over boys in the classroom. According 
to Spender, it is through language that the patriarchal 
order of things takes form. This article emphasizes the 
importance of attending to the special needs of women 
in therapy. The chapter which follows reinforces these 
points with additional information. 

The final selection discusses violence against 
women and the relationship between drinking and 
this violence. Women with alcohol problems at the 
crisis center often require a more tightly structured 
program than what is generally offered. It is also 
crucial that alcoholism treatment centers recognize 
the existence of woman battering, according to the 
author of this chapter. 

The translation of Women, Alcohol and Drugs is of a 
high standard. Material revealed in the individual 
chapters is interesting in the similarity with facts 
from studies done in the U.S. The lack of an index, 
however, makes for difficulty in using this book as a 
ready reference. Also, I would have liked to have seen 
the inclusion of an article on early childhood sexual 
trauma which is a major factor in the development of 
alcohol problems in women in Scandinavia as in the 
U.S. Despite these shortcomings, however, this book 
is a welcome contribution to the field of chemical 
dependency counseling. 


Cedar Rapids, Iowa KATHERINE VAN WORMER 
Reports Received 


Catalog of Selected Federal Publications on Illegal 
Drug and Alcohol Abuse. Inter-Agency Working Group 
of Federal Clearinghouses, Fall 1991. Pp. 45. This 
catalog is designed to help state and local policy mak- 
ers such as legislators, mayors, county executives, and 
school superintendents easily select and procure infor- 
mation that is useful in understanding, confronting, 
and preventing alcohol and other drug problems in 
their communities. It lists a broad collection of publi- 
cations available from Federal clearinghouses that 
disseminate drug-related information. 


Correctional Populations in the United States, 1989. 
Bureau of Justice Statistics, Office of Justice Pro- 
grams, U.S. Department of Justice, Washington, DC, 
October 1991. Pp. 175. This compilation of statistical 
reporting series provides a convenient source for data 
about persons in every part of the correctional popu- 
lation, including jail inmates, prisoners, and parolees. 


Drugs and Crime Facts, 1990. Bureau of Justice 
Statistics, Office of Justice Programs, U.S. Depart- 
ment of Justice, Washington, DC, August 1991. Pp. 26. 
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This is a summary of drug data published by the 
Bureau of Justice Statistics in 1990. The data address 
such areas as past drug use by criminal offenders, 
prosecution and sentencing of Federal drug law viola- 
tors, and public opinion about drugs. 


Federal Criminal Case Processing, 1980-89. Bureau 
of Justice Statistics, Office of Justice Programs, U.S. 
Department of Justice, Washington, DC, October 
1991. Pp. 29. This report presents detailed informa- 
tion on the processing of cases in the Federal criminal 
justice system for the years 1980, 1985-89, with pre- 
liminary data for 1990. The data describe initial prose- 
cution decisions, referrals to magistrates, court 
dispositions, sentencing outcomes, and length of sen- 
tences imposed. 


Justice Expenditure and Employment Extracts: 
1984, 1985, and 1986, and Justice Expenditure and 
Employment in the U.S., 1988. Bureau of Justice Sta- 
tistics, Office of Justice Programs, U.S. Department of 
Justice, Washington, DC, August 1991. These publica- 
tions are the 20th and the 21st in a series of reports 
that present public expenditure and employment data 
on civil and criminal justice activities in the United 
States. 

School Crime. Bureau of Justice Statistics, Office of 
Justice Programs, U.S. Department of Justice, Wash- 
ington, DC, September 1991. Pp. 18. This report sum- 
marizes the responses collected by the National Crime 
Victimization Survey to a survey of students, ages 
12-19. The study asked students for their perceptions 
regarding various crime issues related to school. 
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Cocaine, AIDS, and Intravenous Drug Use. Edited 
by Barry Stimmel, Samuel R. Friedman, and Douglas 
S. Lipton. Binghamton, NY: Harrington Park Press, 
1991. Pp. 124. $8.95. 


Correctional Counseling (2nd edition). By David 
Lester, Michael Braswell, and Patricia Van Voorhis. 
Cincinnati, OH: Anderson Publishing Company, 1992. 
Pp. 271. 
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Corrections: An Issues Approach (8rd edition). By 
Lawrence F. Travis III, Martin D. Schwartz, and Todd 
R. Clear. Cincinnati, OH: Anderson Publishing Com- 
pany, 1992. Pp. 323. 


Corrections in America: An Introduction (6th edi- 
tion). By Harry E. Allen and Clifford E. Simonsen. 
New York: Macmillan Publishing Company, 1992. Pp. 
712. 


Feminism and Addiction. Edited by Claudia Bepko. 
Binghamton, NY: The Haworth Press, 1991. Pp. 224. 
$32.95 (hard); $17.95 (soft). 


Prisons and the American Conscience: A History of 
U.S. Federal Corrections. By Paul W. Keve. Carbon- 
dale, IL: Southern Illinois University Press, 1991. Pp. 
276. $29.95. 


Prisons Around the World: Studies in International 
Penology. By Michael K. Carlie and Kevin I. Minor. 
Dubuque, IA: William C. Brown Publishers, 1992. Pp. 
326. 


Reform Through Community: Resocializing Offend- 
ers in the Kibbutz. By Michael Fischer and Brenda 
Geiger. Westport, CT: Greenwood Press, 1991. Pp. 
228. $45. 


Screwing the System and Making It Work: Juvenile 
Justice in the No-Fault Society. By Mark D. Jacobs. 
Chicago: The University of Chicago Press, 1990. Pp. 
296. 


Treating Sex Offenders in Correctional Institutions 
and Outpatient Clinics. By William E. Prendergast. 
Binghamtom, NY: The Haworth Press, 1991. Pp. 233. 


The War on Drugs II: The Continuing Epic of Heroin, 
Cocaine, Crack, Crime, AIDS, and Public Policy. By 
James A. Inciardi. Mountain View, CA: Mayfield Pub- 
lishing Company, 1992. Pp. 315. 


Women, Alcohol, and Drugs in the Nordic Countries. 
Edited by Elina Haavio-Mannila. Helsinki, Finland: 
Nordic Council for Alcohol and Drug Research, 1989. 
Pp. 212. 


Attorney General William P. Barr recently an- 
nounced a series of steps to increase border security 
and deal with criminal aliens. The new resources and 
initiatives for border-related and criminal alien law 
enforcement will include 300 new Border Patrol offi- 
cers to interdict illegal aliens and drugs at the border 
and 200 additional Immigration and Naturalization 
Service (INS) investigators, 150 of whom will be as- 
signed to locate and deport criminal aliens and to work 
on special anti-violent crime and street gang task 
forces in target cities, and 50 of whom will bolster 
employer sanctions enforcement cases to help deter 
illegal immigrants by enforcing the laws against hir- 
ing illegal aliens. Also in the works is a National 
Criminal Alien Tracking Center which will permit law 
enforcement agencies to contact INS 24 hours a day to 
identify, locate, and track criminal aliens. 


A recent study by the Center on Juvenile and 
Criminal Justice reveals that California re-incarcer- 
ates more parolees than the other 49 states combined. 
Citing U.S. Department of Justice statistics, the 
study—“Parole Violators in California: A Waste of 
Money, A Waste of Time”—found that only 19 percent 
of Californians leaving parole in 1989 completed their 
term successfully, compared with a national average 
of 43 percent. Urging parole reform and a return to 
rehabilitation, the study cites such problems as a lack 
of prerelease programming, a dearth of intermediate 
options for those who do violate, an absence of mean- 
inful drug treatment, ineffective assistance in inde- 
pendent living skills, and an overall punitive approach 
to minor rule violations. For more information, contact 
the Center on Juvenile and Criminal Justice, 1165 
Harrison Street, San Francisco, California 94103; 
telephone: 415/621-5661. 


“Probation and Parole 1990,” a Bureau of Justice 
Statistics Bulletin (November 1991), reports that at 
the end of 1990 probation and parole agencies were 
supervising more than 3.2 million adults in the United 
States. The record 2,670,234 adult offenders on proba- 
tion and 531,407 on parole were about 1.7 percent of 
all U.S. adults. On a given day in 1990 an estimated 1 
of every 43 adults were under some form of correc- 
tional supervision: about 1 in every 24 men and 1 in 
every 162 women. For states the number on probation 
at yearend 1990 was 6.1 percent more than the pre- 
vious year’s count; for the Federal Probation System, 
the number decreased 1.5 percent from 59,106 to 
58,222. 


The United States has the highest rate of incarcera- 
tion in the world, ahead of South Africa and the Soviet 


It Has Come to Our Attention 


Union, according to “Americans Behind Bars,” an ar- 
ticle by Marc Mauer appearing in the Winter 1992 
issue of the Criminal Justice magazine of the 
American Bar Association. The article notes that 
over the past decade, the prison population in South 
Africa has remained stable, while the prison popula- 
tion in the Soviet Union has decreased dramatically. 
During the same period, the prison population in the 
United States has more than doubled. Although crime 
rates are hard to compare due to the variety of report- 
ing methods and definitions of crimes, author Mauer 
reports that many observers of the criminal justice 
system in America believe that the increase in the 
prison population “is a consequence of the harsher 
criminal justice policies of the past decade, rather than 
a direct consequence of rising crime.” For more infor- 
mation, contact George Eberhart, Managing Editor, 
ABA Press, 750 North Lake Shore Drive, Chicago, 
Illinois 60611; telephone: 312/988-6076. 


Volunteer Today is the Federal Bureau of 
Prisons’ new quarterly newsletter for and about vol- 
unteers. According to Bureau Director J. Michael 
Quinlan, “The Bureau is very committed to continu- 
ing to get volunteers fully integrated into the program- 
ming at our facilities. We currently benefit from the 
services of more than 3,000 volunteers who so gener- 
ously give of their time and energy.” The premier issue 
of the newsletter features a portrait of a retired school- 
teacher who treks 100 miles weekly to volunteer at the 
Federal Correctional Institution at Sandstone, Minne- 
sota. For more information, contact Editor Andrew 
Stephens at the Federal Bureau of Prisons, Office of 
Public Affairs, 320 First Street, N.W., Washington, DC 
20534 (telephone: 202/307-3198). 


The American Bar Association has launched a 
study, “Children on Hold: What Happens When their 
Primary Caretaker is Arrested?” Among the issues 
the study will address are how quickly child protective 
and child welfare agencies respond and what the role 
of law enforcement is in protecting the child. According 
to Barbara E. Smith, project director, the 3-year study 
will look at existing statutes, policies, and protocols; 
the current state of emergency and long-term place- 
ment of these children; and types of visitation arrange- 
ments that exist to facilitate interaction between 
children and their incarcerated parents. To learn 
more, contact Sharon Goretsky, ABA Center of Chil- 
dren and the Law, 1800 M Street, N.W., Washington, 
DC 20036; telephone: 202/331-2648. 


The 2nd Annual Midwestern Mental Health in 
Corrections Symposium will be held from May 27- 
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29, 1992, in Kansas City, Missouri. Sponsored by the 
U.S. Disciplinary Barracks and the U.S. Penitentiary 
at Leavenworth, in conjunction with the Kansas De- 
partment of Corrections and the Missouri Department 
of Corrections and Human Resources, the symposium 
centers on the theme “Relapse Prevention: Focus on 
Treatment.” For more information, write to Mental 
Health Symposium, c/o Dr. Bruce Leeson, USDB 
(DMH), Leavenworth, Kansas 66027. 


“Sharing the Vision” is the theme of the American 
Probation and Parole Association’s 17th annual 
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training institute, set for August 30-September 2, 
1992, in St. Louis, Missouri. Focusing on probation 
and parole as they will be in the near future and on 
new aims for community corrections, the institute will 
include training tracks on intermediate sanctions, 
residential programs, officer safety, and other topics. 
For registration information, write to APPA Institute, 
c/o The Council of State Governments, Iron Works 
Pike, Post Office Box 11910, Lexington, Kentucky 
40578-1910, or call 606/231-1917. 
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